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Wetlands perform many integral services and functions, both ecologically and economically.  While the Clean Water Act, claims jurisdiction over “waters of the United States,” the exact meaning behind the definition is unclear.  The United States Supreme Court attempted to remedy the lack of clarity in Rapanos v. United States.  The divided court, however, did not produce a clear new standard.  Lower courts struggle to apply Justice Kennedy’s concurrence “significant nexus” test.  The Environmental Protection Agency and United States Army Corps of Engineers wrote a memorandum in response to Rapanos in hopes of a more uniform application of the significant nexus test.  The Supreme Court must defer judgment to the Environmental Protection Agency and Corps to properly evaluate which lands constitute “waters of the United States.”
I.  Introduction

While once considered wastelands, wetlands have gained notice for their specialized ecological functions and as natural water purifying systems.
  Only about five percent of the land surface in the continental United States is covered by wetlands, but thirty-one percent of plant species live in wetlands.
  Wetlands rival coral reefs and tropical rainforests as the most “fertile, productive ecosystems in the world.”
  Scientists and economists have evaluated both the worth of wetland services and the extensive cost of restoring degraded wetlands.
  Unfortunately, many wetlands remain unprotected under the Clean Water Act (CWA).


The United States began to federally regulate national waters in 1899 with the Rivers and Harbors Act.
  The Rivers and Harbors Act governed only navigable waters and focused on maintaining these waterways for the purpose of commerce, not to protect water quality.
  The Rivers and Harbors Act has since transformed into the CWA.
  From 1899 to the present, the United States government has struggled to determine the jurisdictional limits of federal water protection.
  The main debate centers around which water areas constitute “waters of the United States.”
  The United States Supreme Court revisited this debate in Rapanos v. United States.


This note discusses the jurisdiction of the CWA under the Rapanos v. United States decision.  Midwestern wetland areas and wetland services will also be considered.  Part II provides the facts and procedure of Rapanos v. United States.
  Part III examines the history of CWA jurisdiction, wetlands in the Great Plains region, and the judicial history of the CWA.
  More specifically, this note will analyze the application of Justice Kennedy’s significant nexus test for CWA jurisdiction and need for deferral to the Environmental Protection Agency (EPA) and United States Army Corps of Engineers (Corps).

II.  FActs and procedure

In Rapanos v. United States,
 the United States Supreme Court consolidated the cases of 

Rapanos v. United States and Carabell v. United States Corps of Engineeers to determine the meaning of “waters of the United States” under the CWA and the constitutionality of the Act itself.
  To make this determination, the Court considered the facts of each case and the history of the CWA.

A. Facts of Rapanos v. United States 
John A. Rapanos, a Michigan developer, planned to sell his 175-acre plot of land in Michigan to developers.
  The land at issue contained some wetland areas.
  The United States argued that water from Rapanos’ wetlands connects to the Labozinski Drain and eventually flows to Lake Huron.
  After deciding to clear the land and remove the wetlands, Rapanos contacted the Michigan Department of Natural Resources (DNR) in December of 1988.
  The DNR determined that Rapanos’ land did indeed contain wetlands and told Rapanos that a permit would be required to develop the land.

To regain control of the situation, Mr. Rapanos hired a wetlands consultant to “get [the DNR] off [his] back.”
  When the consultant determined that much of the land, approximately 50 acres, contained wetlands, Rapanos fired the consultant, demanding that the consultant destroy all materials reporting evidence of wetlands.
  Mr. Rapanos then prepared to clear the land and fill the wetlands in preparation for development of the property.
  A DNR employee visited Rapanos’ land a few times throughout the spring and summer of 1989, and the DNR ordered a cease and desist of the “systematic wetlands destruction.”

From this point, DNR employees began to actively pursue Mr. Rapanos and his refusal to acquiesce to the cease and desist order throughout the spring and summer of 1989.
  Mr. Rapanos refused to allow any DNR employee onto his land.
  Finally, in November of 1989, the DNR obtained a search warrant to Rapanos’ land and determined the area contained a minimum of 28 acres of wetlands.
  Unable to acquire compliance from Rapanos, the DNR requested the EPA become involved in the situation in April of 1991.
  A grand jury then charged Mr. Rapanos with “knowingly discharging pollutants into the waters of the United States without a permit, a violation of the CWA.”

After Rapanos’ first trial ended in mistrial in 1994, a Flint, Michigan court found Rapanos guilty of two counts of knowingly discharging pollutants into waters of the United States in 1995.
  The district court did not acquit Mr. Rapanos but permitted him a new trial due to improper questioning by the prosecution.
  The Sixth Circuit Court of Appeals determined that the line of questioning was not plain error and reversed the district court’s grant of a new trial and remanded for sentencing.
  Rapanos and the United States both appealed his sentence and the conviction was upheld but remanded for resentencing.
  

In 2001, the United States Supreme Court granted Rapanos’ petition for writ of certiorari and remanded his case to the Court of Appeals for the Sixth Circuit for re-examination under Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers (SWANCC),
 a case recently decided by the United States Supreme Court.
  The Sixth Circuit then remanded the Rapanos’ case to the district court.
  The district court held that the Supreme Court’s determination in the SWANCC case “changed the scope of federal jurisdiction under the Clean Water Act.”
  Because Rapanos’ wetlands were not “directly adjacent to navigable waters,” the CWA did not apply.
  The United States appealed the district court’s holding to the Supreme Court, and the Sixth Circuit reversed and reinstated Rapanos’ conviction.
  

The civil action against Mr. Rapanos began in 1994 and only considered the Salzburg site.
  By 1998, the other two sites were added to the civil action and Prodo, Inc. (a company owned by Rapanos) was added as a defendant.
  A Michigan district court found Rapanos guilty of illegal filling of 54 acres in 2000.
  The Sixth Circuit Court of Appeals affirmed the district court’s holding in 2003.
  The consolidated appeal to the United States Supreme Court only considered the civil aspects of Rapanos’ case.

B.  Facts of Carabell v. United States Corps of Engineers


The Carabells own 19.61 acres of land in Macomb County, Michigan.
  The land was found to contain approximately 16 acres of wetlands.
  Like John Rapanos, the Carabells intended to develop their property.
  

The property is shaped like an inverted right triangle, the hypotenuse of which runs from the southwestern corner of the parcel at a 45 degree angle to the northeast corner. Following the hypotenuse and separating the Carabells' property from the adjacent property is an unnamed ditch. When the ditch was excavated, the spoils were cast to either side of the ditch, creating upland berms approximately four feet wide along the banks of the ditch. The berm edging the Carabells' property serves to block immediate drainage of surface water out of the parcel into the ditch. Wooded conditions exist up to the upland rim of the ditch. At the northeastern corner of the property, the ditch connects to the Sutherland-Oemig Drain, which empties into the Auvase Creek, which empties into Lake St. Clair, which is part of the Great Lakes drainage system.

In 1993, the Carabells contacted the Michigan Department of Environmental Quality (MDEQ) for a permit to fill the area.
  


Initially, the MDEQ refused to issue a permit to the Carabells because the EPA and the United States Fish and Wildlife Service opposed the proposed construction.
  A permit was issued in 1998, however, after a state administrative law judge ordered the MDEQ to issue a state permit.
  “The permit specifically stated that ‘[a]uthority granted by this permit does not waive any jurisdiction of the U.S. Army Corps of Engineers or the need for a federal permit.’”


The EPA exercised its jurisdiction over the Carabells’s property, determining that that the MDEQ permit was insufficient authority under the CWA.
  The Carabells applied to the United States Army Corps of Engineers for a permit while fighting the federal jurisdiction.
  In 2000, the Corps determined that the “operation and use of the proposed activity would have major, long term, negative impacts on water quality, on terrestrial wildlife, on the wetlands, on conservation, and on the overall ecology of the area.”
  Arguing against the Corps’ decision, the Carabells filed an administrative appeal.
  After the denial of the administrative appeal, the Carabells filed suit in federal district court.
    


The magistrate judge granted summary judgment against the Carabells in 2001.
  The Carabells then appealed to the Sixth Circuit Court of Appeals.
  In 2004, the Sixth Circuit affirmed the summary judgment, holding that the Corps’ decision was neither arbitrary nor capricious, and the Carabell land was adjacent to navigable water.
  The United States Supreme Court granted certiorari and consolidated the Carabell and Rapanos cases.

C.  United States Supreme Court Decision – United States v. Rapanos
1. Justice Scalia’s Plurality Decision

In his plurality opinion, Justice Scalia discussed the difficulties of federal water regulation.
  According to Justice Scalia, the jurisdiction of the CWA had been expanded with no legislative changes.
  Justice Scalia held that 

The Corps has also asserted jurisdiction over virtually any parcel of land containing a channel or conduit-whether man-made or natural, broad or narrow, permanent or ephemeral-through which rainwater or drainage may occasionally or intermittently flow. On this view, the federally regulated “waters of the United States” include storm drains, roadside ditches, ripples of sand in the desert that may contain water once a year, and lands that are covered by floodwaters once every 100 years. Because they include the land containing storm sewers and desert washes, the statutory “waters of the United States” engulf entire cities and immense arid wastelands. In fact, the entire land area of the United States lies in some drainage basin, and an endless network of visible channels furrows the entire surface, containing water ephemerally wherever the rain falls. Any plot of land containing such a channel may potentially be regulated as a “water of the United States.”

The CWA has jurisdiction over “navigable waters,” which are further defined by the Act as “the waters of the United States, including the territorial seas.”
  The plurality further examined the definition of “navigable waters.”


The federal water statutes before the CWA had jurisdiction solely over waters that were “‘navigable in fact’ or readily susceptible of being rendered so.”
  The United States Supreme Court previously considered the interpretation of “waters of the United States.”
  In SWANCC,
 the Supreme Court held that “nonnavigable, isolated, intrastate waters,” were not under the jurisdiction of the CWA.
  Lower courts have, however, repeatedly upheld EPA and Corps’ broad jurisdiction over American waterways.
  


The plurality held that based on the provisions of the CWA and the Supreme Court’s canons of construction, “waters of the United States” has a more narrow definition than used by the EPA and Corps.
  Justice Scalia determined that “the waters” connotes a less expansive meaning.
  However, some semi-permanent water bodies, such as seasonal streams, could be included in “waters of the United States.”
  In addition, Justice Scalia held that the term “navigable waters” includes only waters that form geographical features.
  State and local governments have the power to legislate land use; thus, the extensive jurisdiction of the EPA and Corps must be limited.
  The plurality held that for a wetland to be under the jurisdiction of the CWA, 

First, that the adjacent channel contains a “wate[r] of the United States,” ( i.e., a relatively permanent body of water connected to traditional interstate navigable waters); and second, that the wetland has a continuous surface connection with that water, making it difficult to determine where the “water” ends and the “wetland” begins.

  

The plurality remanded the cases for reconsideration under this new test.

2. Justice Kennedy’s Concurrence 


In his concurrence, Justice Kennedy chose to follow the test articulated in SWANNC.
  The SWANNC decision held that any water or wetland with a “significant nexus” to navigable water would be under the jurisdiction of the CWA.
  Justice Kennedy held that the current cases should be evaluated under the significant nexus test.
  Under the significant nexus test, wetlands are more than “moist patches of earth,” as the plurality described.
  More specifically, wetlands are 


those areas that are inundated or saturated by surface or ground water at a frequency and duration sufficient to support, and that under normal circumstances do support, a prevalence of vegetation typically adapted for life in saturated soil conditions. Wetlands generally include swamps, marshes, bogs, and similar areas.
  


Justice Kennedy further considered the previous Riverside Bayview and SWANCC cases.
  The plurality failed to apply the combined holdings of the previous cases properly.
  Additionally, the plurality required that for a wetland to qualify as “navigable waters,” it must be a “relatively permanent, standing or flowing bod[y] of water,” and the wetland must have “a continuous surface connection to bodies that are ‘waters of the United States' in their own right.”
  These two additional limitations were not authorized by the language of the CWA or by the Supreme Court cases interpreting the Act.
  “In sum the plurality's opinion is inconsistent with the Act's text, structure, and purpose.”
  According to Justice Kennedy, evidence of a significant nexus between the property and navigable water existed in both cases, and the cases must be remanded for evaluation under the controlling test.

3. Justice Stevens’s Dissent


Dissenting, Justice Stevens held that both Justice Scalia’s plurality and Justice Kennedy’s concurrence failed to defer to the discretion of the United States Corps of Engineers.
  “The Corps's resulting decision to treat these wetlands as encompassed within the term ‘waters of the United States’ is a quintessential example of the Executive's reasonable interpretation of a statutory provision.”
  Justice Stevens determined that the previous decision of Riverside Bayview Homes appropriately deferred to the Legislative and Executive Branches, and the plurality did not honor this deferral.


The unanimous United States Supreme Court decision in Riverside Bayview held that Supreme Court “‘review is limited to the question whether it is reasonable, in light of the language, policies, and legislative history of the Act for the Corps to exercise jurisdiction over wetlands adjacent to but not regularly flooded by rivers, streams, and other hydrographic features more conventionally identifiable as ‘waters.’”
  Utilizing this holding from Riverside Bayview, the Corps decision to include wetlands in “waters of the United States” was appropriate.
  According to Justice Stevens, the plurality should have followed Riverside Bayview rather than SWANNC, a case that did not consider wetlands.


In the present cases, 

The Corps' exercise of jurisdiction [was] reasonable even though not every wetland adjacent to a traditionally navigable water or its tributary will perform all (or perhaps any) of the water quality functions generally associated with wetlands. Riverside Bayview made clear that jurisdiction does not depend on a wetland-by-wetland inquiry.

The plurality focused on the high cost of maintaining wetlands, rather than the importance of water quality.
  Justice Kennedy’s concurrence only added the “significant nexus” requirement, which would do nothing but create more work for all involved.
  Justice Stevens held that both cases should be affirmed.

III.  background

A. The Clean Water Act


In 1899, Congress first passed the Rivers and Harbors Act giving the United States Army Corps of Engineers the jurisdiction to protect navigable waterways.
  The Rivers and Harbors Act followed Gibbons v. Ogden,
 and The Daniel Ball
 cases.
  Gibbons determined that the Commerce Clause gave the United States government the authority to regulate navigable waters of the United States.
  The Daniel Ball held that non-tidal waters as well as tidal waters may be included in “navigable waters,” so long as the waters could be used as highways for commerce.
  The Rivers and Harbors Act prohibited the discharge of waste or refuse into navigable waters with the objective of maintaining the navigability of said waters, not environmental protection.
  


The Rivers and Harbors Act controlled until the Federal Water Pollution Control Act of 1948.
  The Federal Water Pollution Control Act focused on the reduction of pollution in interstate waterways.
  Amendments to the Act in 1965 added improvement of water quality standards.
  This Act used a more ambient approach to water pollution.


In 1972, Congress amended the Federal Water Pollution Control Act and renamed it the Clean Water Act.
  The CWA adopted a permit system over the ambient approach.
  The CWA’s goal is “to restore and maintain the chemical, physical, and biological integrity of the Nation's waters.”
  According to the Act, jurisdiction extends to “navigable waters,” which are defined as “the waters of the United States, including the territorial seas.”
  At first, the EPA and Corps disagreed on the jurisdictional limits of the CWA.
  In 1973, the EPA eliminated the word “navigable” from the protected waters and required only that the waters affect interstate commerce.
  The Corps, alternatively, used the most inclusive and broad definition of navigable waters.
  Finally, in 1975, the Natural Resources Defense Council, Inc. v. Callaway
 decision held that the term “navigable waters” extended beyond waters that were navigable in fact.

B. Great Plains Regional Application of the Rapanos Decision 

1. The Prairie Pothole Region


 The Great Plains region, particularly the state of South Dakota, contains many types of important wetland areas.  One type of wetland, however, can often be forgotten.  Depressed wetlands, also known as “prairie potholes” occur throughout the upper Midwest, including South Dakota.
  Ten thousand years ago, these freshwater wetlands formed when glaciers moved over the land during the Pleistocene epoch.
  Although prairie potholes may be seasonal or temporary, other potholes may be permanent.


The types of flora and fauna present in each prairie pothole depend on the location and depth of that pothole.
  The depressions or potholes in the land may fill with rain or as snow melts in the spring.
  Wet, sedgy marshes grow around the perimeter of each pothole.
  Cattails and bulrushes live off the shore in shallow water.  In the middle of a pothole, “[s]ubmerged and floating aquatic plants take over the deeper water.”
  Prairie potholes are especially important as breeding grounds for waterfowl.
  


According to the EPA, the Prairie Pothole Region is very important because of the “shallow lakes and marshes, rich soils, and warm summers.”
  Not only do the potholes prevent flooding, but the potholes also provide important services to wildlife.
  More than half of the migratory waterfowl in North America use prairie potholes for nesting, breeding and feeding.
  Because of the important breeding function of the potholes, “[t]he Great Plains and Prairie Pothole Region are [number one] on the 25 most important and threatened waterfowl habitats on the continent.”
  


Unfortunately, many prairie potholes are filled for other land uses.
  Landowners frequently alter or destroy prairie potholes for agricultural and commercial uses.
  Due to the extensive land changes, “only an estimated 40 to 50 percent of the region's original prairie pothole wetlands remain undrained today.”

2. Wetland Services


Wetlands serve very important functions and perform many services both for humans and ecosystems.
  Numerous species of animals and plants rely on wetlands for food, habitat and breeding grounds.
 Wetlands rival tropical rainforests and coral reefs in the number and biodiversity of species they support.
  Bill Sipple of the EPA Office of Water refers to wetlands as “biological supermarkets” because of the large amount of food produced and the complex feeding relationships.
  However, wetlands serve many important functions other than simply providing food.


Wetlands provide many important services for humans.
  As water flows through a wetland, it slows down around the wetland plants.
  This serves two important functions: (1) the water is filtered, nutrients are removed and sediments settle, and (2) in the case of a flood, water is contained in the wetland area.
  In addition, marshes clean water so well that humans have built marsh replicas to treat wastewater.
  Wetlands also have uses as recreational areas and for aesthetic value.
  In a 1997 assessment, economists determined worldwide wetland services to have an economic value of approximately $4.9 trillion per year.

C. Judicial History of “Waters of the United States”


In the Rapanos decision, the United States Supreme Court primarily focused on two previous Supreme Court cases.
  The plurality opinion and Justice Kennedy’s concurrence both cited to Solid Waste Agency of Northern Cook Cty. v. Army Corps of Engineers (SWANNC).
  Justice Scalia’s plurality opinion added limitations to the SWANNC case,
 while Justice Kennedy’s concurrence held that a pure version of the SWANNC test should be upheld.
  In his dissent, Justice Stevens upheld the use of the test from United States v. Riverside Bayview Homes.

1. United States v. Riverside Bayview Homes (1985)

In Riverside Bayview, the United States Supreme Court considered whether a Michigan wetland property fit under CWA jurisdiction.
  The property in question lay near the shore of Lake St. Clair in Michigan.
  When the landowner began to fill the area for construction of a housing development, the Army Corps of Engineers filed suit.
  After the Sixth Circuit Court of Appeals reversed a decision for the Corps, the Supreme Court granted certiorari to determine whether the wetlands were “waters of the United States.”


The Supreme Court deferred to the judgment of the Corps determining that the CWA did have jurisdiction over the wetland property.
  The unanimous Court held that the Corps had the ability to act reasonably to determine which areas must be protected.
  The Corps decision to include freshwater wetlands adjacent to navigable waters did not exceed the bounds of the CWA.
 

2. Solid Waste Agency of Northern Cook Cty. v. U.S. Army Corps of Engineers (2001)


Following the Riverside Bayview decision, the Supreme Court revisited the interpretation of “waters of the United States” in SWANCC.
  In this case, a group of Chicago municipalities intended to use an abandoned gravel and sand pit for waste disposal.
  The municipalities requested a permit to fill the site and the Corps denied the permit because the site was a protected habitat under the Migratory Bird Rule.


The Supreme Court held that the CWA did not support the Migratory Bird Rule.
  Chief Justice Rehnquist created the “significant nexus” test to determine if the CWA protected a wetland.
  For a wetland to be protected, a significant nexus must exist between the wetland and a navigable waterway.
  The majority determined that CWA did not extend to the gravel pit.

D. The  Rapanos Progeny


The cases following the Rapanos decision have not applied the decision in a uniform manner.
 The majority of courts followed Justice Kennedy’s test.
  However, some courts allow either Justice Kennedy’s test or Justice Scalia’s test to be satisfied.
  Many courts cited Marks v. United States,
 in determining which opinion controlled.
    

Shortly after the Rapanos decision, United States v. Gerke
 and United States v. Evans
 were remanded for proceedings consistent with Rapanos.
  The Seventh Circuit Court of Appeals followed Justice Kennedy’s concurrence in Gerke.
  Alternatively, the First Circuit applied both the plurality test and Justice Kennedy’s concurrence in Evans.
  The Evans Court held that if either test were satisfied, the Corps would have jurisdiction.
  As in Evans, the Western District of Kentucky applied both the significant nexus test and the plurality test in United States v. Cundiff.

Other recent cases have followed Justice Kennedy’s concurrence rather than the plurality opinion.
  The Ninth Circuit applied Justice Kennedy’s test but did not find a significant nexus in San Francisco Baykeeper v. Cargill Salt Division.
  In a case from the Eastern District of California, a court did establish a significant nexus between a wetland and navigable waters in Coldani v. Hamm.
  The split application of the Rapanos tests in the lower courts shows evidence that more resolution is needed in the interpretation of “waters of the United States.”

IV.  analysis

A. Which Test Determines “Waters of the United States?”


The most difficult question stemming from the Rapanos decision is whose opinion controls in determining what are “waters of the United States.”
  The progeny of Rapanos shows a preference for application of Justice Kennedy’s concurrence “significant nexus” test.
  However, some courts have shown a preference for the plurality decision and apply both the concurrence test and the plurality test.
  As exhibited by disjointed aftermath of Rapanos, the only clear conclusion from Rapanos is the need for more clarity.


The plurality opinion reduced the jurisdictional reach of the CWA by imposing two limitations.
  These limitations, however, did little more than add more work for the agencies and courts applying the test.
  The “continuous surface connection” required by the plurality has found little support from courts or agencies.
  Most lower courts have either ignored the plurality in favor of Justice Kennedy’s concurrence or applied the plurality test as an either/or test along with the concurrence test.
  


To determine which lands constitute “waters of the United States, courts have utilized the “significant nexus” test from Justice Kennedy’s concurrence.
  Although the “significant nexus” test has been used most frequently following Rapanos, Justice Kennedy elaborated very little on the test.
  In fact, some courts refused to apply Justice Kennedy’s test without further guidance.
  For the significant nexus test to be applied uniformly, additional direction must be provided for agencies, regulators, courts, and developers.


 Although courts have applied the significant nexus test as the controlling test from the Rapanos case, the significant nexus needed elaboration.
  The Rapanos dissent wisely held that the Court should defer to EPA and Corps judgment.
  Deferral to the judgment of EPA and Corps would guarantee a situation-by-situation application of the CWA.
  Investigations by the EPA and Corps in individual situations would determine whether the wetland in question needed protection to maintain the quality of American waters.
  Fortunately, the EPA and Corps have responded to the Rapanos decision.

B. The Reaction of the Environmental Protection Agency and the United States Army Corps of Engineers


In response to Rapanos v. United States, the EPA and Army Corps of Engineers drafted a memorandum of guidance for regions and districts implementing the decision.
  In a brief discussion of the Rapanos decision, the memorandum stated that “regulatory jurisdiction under the CWA exists over a water body if either the plurality’s or Justice Kennedy’s standard is satisfied.”
  The memorandum directs regions and districts appropriate situations to assert jurisdiction, situations to assert “jurisdiction over the following waters based on a fact-specific analysis to determine whether they have a significant nexus with a traditional navigable water,” situations not to assert jurisdiction, and situations to “apply the significant nexus standard.”
  The memorandum will aid districts and regions in implementing the Rapanos decision consistently.

1. Traditional Navigable Waters and Adjacent Wetlands


The EPA and Corps will continue to exercise jurisdiction over the traditional navigable waterways and wetlands adjacent to said waterways.
  Jurisdiction will also continue to wetlands adjacent to navigable water.
  No “continuous surface connection” is required between the navigable water and the adjacent wetland.
  This instruction allows districts and regions to avoid the two-part limitation holding of the Rapanos plurality.

2. Relatively Permanent Non-navigable Tributaries of Traditional Navigable Waters and Wetlands with a Continuous Surface Connection with Such Tributaries


The CWA also maintains jurisdiction over non-navigable tributaries that connect either directly or indirectly with navigable waters.
  “Therefore, ‘relatively permanent’ waters do not include ephemeral tributaries which flow only in response to precipitation and intermittent streams which do not typically flow year-round or have continuous flow at least seasonally;” in these cases, the significant nexus test will be applied.
  Jurisdiction will also be taken over wetlands with a “continuous surface connection with a relatively permanent, non-navigable tributary, without the legal obligation to make a significant nexus finding.”
  

3. Certain Adjacent Wetlands and Non-navigable Tributaries That Are Not Relatively Permanent


The EPA and Corps will exert jurisdiction over water that has a “significant nexus with a traditional navigable water: (1) non-navigable tributaries that are not relatively permanent, (2) wetlands adjacent to non-navigable tributaries that are not relatively permanent, and (3) wetlands adjacent to, but not directly abutting, a relatively permanent tributary. . . .”
  When applying the significant nexus test, the agencies will consider ecological characteristics of the water areas.
 
The most useful portion of the EPA and Corps memorandum discusses the proper application of the significant nexus test.
  To determine if a significant nexus exists, first determine if the tributary has adjacent wetlands.
  If no adjacent wetland connects to the tributary, “the agencies will consider the flow characteristics and functions of only the tributary itself in determining whether such tributary has a significant effect on the chemical, physical and biological integrity of downstream traditional navigable waters.”
  Both the flow and functions of the tributary combined with the functions of adjacent wetlands contribute to a finding of a significant nexus.
  The volume, frequency and duration of water flow and the distance to navigable water are key considerations.  

The agencies will also consider hydrologic information and physical characteristics of the tributary or wetland.
  The importance of the ecological functions of the wetland or tributary is added to the assessment.
  Finally, the evaluator will document and determine whether the “tributary and its adjacent wetlands, when considered together, have a more than speculative or insubstantial effect on the chemical, physical, and biological integrity of a traditional navigable water.”

V. CONCLUSION


The United States Supreme Court decision in Rapanos v. United States left many questions about the future of CWA jurisdiction.  The lack of a majority opinion provides no clear guidance for the agencies, courts, and developers applying the tests.   While many lower courts have espoused Justice Kennedy’s significant nexus test, the significant nexus standard needs more clarity.  The memorandum presented by the EPA and Corps of Engineers will aid in the uniform application of Rapanos and the significant nexus test.  Hopefully, the need for EPA and Corps interpretation will allow for increased deferral to EPA and Corps judgment and increased protection of American water quality.
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� Id.  “At this point, they took numerous plant and soil samples and were able to document the presence of at least 28 acres of wetlands notwithstanding their significant degradation.”  Id.� 


� Rapanos v. United States, 339 F.3d 447, 449 (6th Cir. 2003).  





� Id.  Rapanos maintained that the CWA did not apply to his lands.  Id.


While acknowledging that the wetlands were destroyed, Rapanos argues that the area is not subject to the Clean Water Act because of a lack of federal jurisdiction. He argues the wetlands on his property are not part of the “waters of the United States” as required by the Act. The Act defines “navigable waters” as “waters of the United States.”


Id. (internal citations removed).





� U.S. v. Rapanos, 895 F.Supp. 165, 166 (E.D.Mich.,1995). 


Counts I and IV alleged that defendant engaged in the knowing discharge of pollutants into waters of the United States, that is, wetlands located in Williams Township, Bay County, Michigan, in violation of 33 U.S.C. § 1131(a) and § 1319(c)(2)(a); and 18 U.S.C. § 2. Counts II and III alleged that defendant threatened and intimidated a witness with intent to induce the witness to withhold documents from an official proceeding, in violation of 18 U.S.C. § 1512(b).


Id.�


� U.S. v. Rapanos, 339 F.3d 447, 449 (6th Cir. 2003).� 


� Id.  “The district court sentenced Rapanos to three years of probation and ordered him to pay $185,000.”  Id.





� Id. at 449-50. 





�  531 U.S. 159 (2001).





� Rapanos, 339 F.3d at 450.





� Id. 





� Id.





� Id.  





� Id. at 454.





� U.S. v. Rapanos, 376 F.3d 629, 634 (6th Cir. 2004).





� Id. 





� Id. 





� Id. 





� Rapanos v. United States, 126 S.Ct. 2208, 2219 (2006). 





� Carabell v. U.S. Army Corps of Engineers, 391 F.3d 704, 705 (6th Cir. 2004).  For the purposes of this lawsuit, “the Carabells” included June and Keith Carabell and Harvey and Frances Gordenker.  Id. � 


� Id.  


In prehistoric times, this property was submerged under Lake St. Clair. As the lake receded over time, some areas of the Carabells' property remained covered by wetlands. Today, the property-located approximately one mile northwest of Lake St. Clair-encompasses 15.96 acres of wooded wetlands, constituting one of the last remaining large forested wetland parcels in Macomb County.


Id.�


� Id.  The Carabells planned to build a condominium with 130 units.  Id. at 706.





� Id. at 705.





� Id. at 706.  The Carabells needed a permit to fill the area for construction of the condominium complex.  Id.





� Id.  The EPA and the United States Fish and Wildlife Service denied the Carabells’s application because “the proposed activity would have a significant adverse impact on the natural resources, public interest and public trust held in the subject wetlands.”  Id. (internal citations omitted).





� Id. The permit issued in 1998 was for an alternative condominium unit with 112 units and on-site wetland enhancement.  Id. 





� Id.





� Id. 





� Id.  “The application indicated that they would disrupt 15.87 acres of wetland but would dredge and replant 3.74 acres of wetland.”  Id.� 


� Id.  The Corps of Engineers determined that development of the Carabells’s property would “have minor negative impacts on downstream erosion and sedimentation, on flood hazards and floodplain values, and on aquatic wildlife.”  Id.  In a denial letter sent to the Carabells in October of 2000, the Corps stated:


Your parcel is primarily a forested wetland that provides valuable seasonal habitat for aquatic organisms and year round habitat for terrestrial organisms. Additionally, the site provides water storage functions that, if destroyed, could result in an increased risk of erosion and degradation of water quality in the Sutherland-Oemig Drain, Auvase Creek, and Lake St. Clair. The minimization of impacts to these wetlands is important for conservation and the overall ecology of the region. Because the project development area is a forested wetland, the proposed project would destroy the resources in such a manner that they would not soon recover from impacts of the discharges. The extent of impacts in the project area when considered both individually and cumulatively would be unacceptable and contrary to the public interest.


Id.





� Id.  In their administrative appeal, the Carabells asserted 


(1) that the Corps lacked regulatory jurisdiction over the property because the wetlands were purportedly isolated from all outside waters by a spoil berm; (2) that the MDEQ's permit issuance decision barred the Corps from denying the Carabells a permit; and (3) that the Corps should have issued the Carabells a permit because their proposed activities met all statutory and regulatory requirements.


Id.





� Id.  The Carabells filed the federal suit on July 26, 2001.  Id.   





� Id. 





� Id. 





� Id. at 710.   





� Rapanos v. United States, 126 S.Ct. 2208, 2214 (2006).  





� Id. at 2214.  “The average applicant for an individual permit spends 788 days and $271,596 in completing the process, and the average applicant for a nationwide permit spends 313 days and $28,915-not counting costs of mitigation or design changes.” Id. (citing Sunding & Zilberman, The Economics of Environmental Regulation by Licensing: An Assessment of Recent Changes to the Wetland Permitting Process, 42 Natural Resources J. 59, 74-76 (2002)). 





� Rapanos, 126 S.Ct. at 2215.  According to Justice Scalia, “[i]n the last three decades, the Corps and the . . . [EPA] have interpreted their jurisdiction over ‘the waters of the United States’ to cover 270-to-300 million acres of swampy lands in the United States-including half of Alaska and an area the size of California in the lower 48 States.”  Id. 





� Id. 





� Id. (citing 33 U.S.C. §1362(7)). 





� Id.


 


� Id. at 2216.  See The Daniel Ball, 10 Wall. 557, 563, 19 L.Ed. 999 (1871); see also United States v. Appalachian Elec. Power Co., 311 U.S. 377 (1940).





� Rapanos, 126 S.Ct. at 2216.  See United States v. Riverside Bayview Homes, Inc., 474 U.S. 121 (1985); Solid Waste Agency of Northern Cook Cty. v. Army Corps of Engineers, 531 U.S. 159 (2001).





� 531 U.S. 159 (2001). 





� Rapanos, S.Ct. at 2216 (quoting Solid Waste Agency of Northern Cook Cty. v. Army Corps of Engineers, 531 U.S. 159, 168 (2001)).





� Id. 





� Id. at 2220. 





� Id. at 2221.  Justice Scalia determined that “the waters” referred to more specific water bodies such as streams, lakes and the ocean.  Id.  





� Id.  According to Justice Scalia, waters with intermittent or ephemeral flows cannot be classified as “waters of the United States.”  Id.





� Id. at 2222.  Justice Scalia also cites to the CWA itself, because the Act describes, “navigable waters” separate from “channels and conduits that typically carry intermittent flows of water.”  Id.      





� Id. at 2224. 





� Id. at 2227.  Justice Scalia held that the plurality’s test “keeps both the overinclusion and the underinclusion to the minimum consistent with the statutory text.”  Id. at 2224.  





� Id. at 2235.  Chief Justice Roberts added a brief separate concurrence to the plurality opinion.  Id. at 2235 (Roberts, C.J., concurring).  The Chief Justice lamented the lack of a majority opinion in these cases as needed to determine Congress’s intent for the CWA.  Id. at 2236.





� Id. at 2236 (Kennedy, J., concurring).


 


� Id. (citing Solid Waste Agency of Northern Cook Cty. v. Army Corps of Engineers, 531 U.S. 159, 167 (2001)).





� Id.  The plurality and dissent did not apply the SWANNC test to the cases at issue.  Id.  The Court of Appeals did apply the SWANNC significant nexus test but did not appropriately consider all factors.  Id.





� Id. at 2237.





� Id. (quoting Definition of Waters of the United States, 33 C.F.R. § 328.3(b)).  The definition of wetlands includes: 


(1) prevalence of plant species typically adapted to saturated soil conditions, determined in accordance with the United States Fish and Wildlife Service's National List of Plant Species that Occur in Wetlands; (2) hydric soil, meaning soil that is saturated, flooded, or ponded for sufficient time during the growing season to become anaerobic, or lacking in oxygen, in the upper part; and (3) wetland hydrology, a term generally requiring continuous inundation or saturation to the surface during at least five percent of the growing season in most years.


Id. at 2237-38 (internal citations removed).





� Id. at 2241. 





� Id. 


Taken together [the Riverside Bayview and SWANCC ] cases establish that in some instances, as exemplified by Riverside Bayview, the connection between a nonnavigable water or wetland and a navigable water may be so close, or potentially so close, that the Corps may deem the water or wetland a “navigable water” under the Act. In other instances, as exemplified by SWANCC, there may be little or no connection. Absent a significant nexus, jurisdiction under the Act is lacking. Because neither the plurality nor the dissent addresses the nexus requirement, this separate opinion, in my respectful view, is necessary.


 Id.





� Id. at 2242. 





� Id. 





� Id. at 2246. 





� Id. at 2250. 





� Id. at 2252 (Stevens, J., dissenting).   Justice Stevens held the


Corps has determined that wetlands adjacent to tributaries of traditionally navigable waters preserve the quality of our Nation's waters by, among other things, providing habitat for aquatic animals, keeping excessive sediment and toxic pollutants out of adjacent waters, and reducing downstream flooding by absorbing water at times of high flow.


Id.





� Id.  





� Id.  





� United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 131 (1985).





� Id.  Deferral to the United States Army Corps of Engineers is appropriate due to the difficulty delineating land and water.  Id. 


Indeed, we explicitly acknowledged that the Corps' jurisdictional determination was reasonable even though “not every adjacent wetland is of great importance to the environment of adjoining bodies of water. . . .  If it is reasonable for the Corps to conclude that in the majority of cases, adjacent wetlands have significant effects on water quality and the ecosystem, its definition can stand. That the definition may include some wetlands that are not significantly intertwined with the ecosystem of adjacent waterways is of little moment, for where it appears that a wetland covered by the Corps' definition is in fact lacking in importance to the aquatic environment . . . the Corps may always allow development of the wetland for other uses simply by issuing a permit.” 


Id. at 2256 (quoting Riverside Bayview Homes, 474 U.S. at 135 n.9).





� Id.  The SWANNC case considered isolated waters under the Migratory Bird Rule.  Id. 





� Id. at 2258 (citing Riverside Bayview Homes, 474 U.S. at 135 n.9).  “It is enough that wetlands adjacent to tributaries generally have a significant nexus to the watershed's water quality.”  Id.





� Id. at 2258-59. 





� Id. at 2264. 





� Id. at 2265.  Justice Stevens noted the usual decision of the Court to remand the cases with no set test to follow.  Id.  Justice Breyer added a separate dissent to the opinion.  Id. at 2266 (Breyer, J., dissenting).  Justice Breyer held that in light of the opinions written in the Rapanos and Carabell cases, the Army Corps of Engineers needed to write new regulations.  Id.





� Heather Keith, Comment, United States v. Rapanos: Is “Waters of the United States” Necessary for Clean Water Act Jurisdiction ?, 3 Seton Hall Circuit Rev. 565, 571 (2007) (citing 30 Stat. 1121 (1899) (codified as amended at 33 U.S.C. § 407 (2000))).  See Taylor Romigh, Comment, The Bright Line of Rapanos: Analyzing the Plurality’s Two-Part Test, 75 Fordham L. Rev. 3295, 3298 (2007). �


� 22 U.S. 1 (1824)





� 77 U.S. 557 (1871).





� Keith, supra note 102, at 570.





� Keith, supra note 102, at 570 (citing Gibbons, 22 U.S. at 197).


 


� Id. (citing The Daniel Ball, 77 U.S. 557, 563).  The Daniel Ball decision gave Congress the authority to regulate waters such as intrastate lakes and rivers.  Id.





� The Rivers and Harbors Act, 30 Stat. 1121 (1899) (codified as amended at 33 U.S.C. § 407 (2000)).





� The Federal Water Pollution Control Act, Pub. L. No. 80-845, 62 Stat. 1155 (1948) (codified as amended at 33 U.S.C. §§ 1251-1387). 





� Id.





� Id.  





� Id. 





� Keith, supra note 102 at 3298 (citing The Clean Water Act, Pub. L. No. 90-500, 86 Stat. 816 (1972) (codified as amended at 33 U.S.C. §§ 1251-1377 (2000)).  





� The Clean Water Act, Pub. L. No. 90-500, 86 Stat. 816 (1972) (codified as amended at 33 U.S.C. §§ 1251-1377 (2000)).  The CWA utilized a National Pollution Discharge Elimination System (NPDES) to control pollution with permits.  Id.





� 33 U.S.C. § 1251(a).





� 33 U.S.C. § 1362(7).





� Bradford Mank, Implementing Rapanos- Will Justice Kennedy’s Significant Nexus Test Provide a Workable Standard for Lower Courts, Regulators, and Developers? 40 Ind. L. Rev. 291, 300 (2007).


 


� Id.


 


� Id.





� Natural Res. Def. Council, Inc. v. Callaway, 392 F. Supp. 685, 686 (D.D.C. 1975). 





� Mank, supra note 117, at 301. 





� Environmental Protection Agency, (2006), Prairie Potholes, http://www.epa.gov/owow/wetlands/types/pothole.html.  Prairie potholes are more commonly found in North Dakota, South Dakota, Wisconsin, and Minnesota.  Id. 





� Id.  See Ducks Unlimited, Prairie Pothole Region, http://www.ducks.org/conservation/initiative45.aspx





� Environmental Protection Agency, (2006), Prairie Potholes, http://www.epa.gov/owow/wetlands/types/pothole.html.  





� Id. 





� Id.  





�  Id. 





� Id. 





� Ducks Unlimited, Prairie Pothole Region, http://www.ducks.org/conservation/initiative45.aspx





� Environmental Protection Agency, (2006), Prairie Potholes, http://www.epa.gov/owow/wetlands/types/pothole.html.  





� Id. 





� Id. 





� Ducks Unlimited, Prairie Pothole Region, http://www.ducks.org/conservation/initiative45.aspx





�  Environmental Protection Agency, (2006), Prairie Potholes, http://www.epa.gov/owow/wetlands/types/pothole.html.  





� Id. 





� Id. 





� Environmental Protection Agency, Wetlands (2006), http://www.epa.gov/owow/wetlands/vital/nature.html.





� Id. 





� Id. 





� Bill Sipple, Wetland Functions and Values, http://www.epa.gov/watertrain/wetlands/text.html. 





� Environmental Protection Agency, Wetlands (2006), http://www.epa.gov/owow/wetlands/vital/nature.html.





� Environmental Protection Agency, Economic Benefits of Wetlands, (2006) http://www.epa.gov/owow/wetlands/pdf/EconomicBenefits.pdf.





� Id.  





� Id.  “A wetland’s natural filtration process can remove excess nutrients before water leaves a wetland, making it healthier for drinking, swimming and supporting plants and animals.”  Id.  Additionally, “[w]etlands can play a role in reducing the frequency and intensity of floods by acting as natural buffers, soaking up and storing a significant amount of floodwater.”  Id.





� Environmental Protection Agency, Marshes, http://www.epa.gov/owow/wetlands/types/marsh.html. 





� Environmental Protection Agency, Economic Benefits of Wetlands, (2006) http://www.epa.gov/owow/wetlands/pdf/EconomicBenefits.pdf.





� Robert Costanza et al., The Value of the World’s Ecosystem Services and Natural Capital, Nature, May 15, 1997, at 259.





� Rapanos v. United States, 126 S.Ct. 2208 (2006). 





� Id. at 2214-36 (plurality opinion), 2236-52 (Kennedy, J., concurring). 





� Id. at 2214-36 (plurality opinion). 





� Id. at 2236-52 (Kennedy, J., concurring).





� Id. at 2252-2265 (Stevens, J., dissenting). 





� United States v. Riverside Bayview Homes, Inc., 474 U.S. 106, 124 (1985).





� Id. 





� Id. “The Corps . . . , believing that the property was an ‘adjacent wetland’ under the 1975 regulation defining “waters of the United States,” filed suit in the United States District Court for the Eastern District of Michigan, seeking to enjoin respondent from filling the property without the permission of the Corps.”  Id.





� Id. at 126.





� Id.  


The regulation in which the Corps has embodied this interpretation by its terms includes the wetlands on respondent's property within the class of waters that may not be filled without a permit; and, as we have seen, there is no reason to interpret the regulation more narrowly than its terms would indicate.


Id. at 139.


 


� Id. at 131.





� Id. at 134-135. 


The Corps has concluded that wetlands may affect the water quality of adjacent lakes, rivers, and streams even when the waters of those bodies do not actually inundate the wetlands. For example, wetlands that are not flooded by adjacent waters may still tend to drain into those waters. In such circumstances, the Corps has concluded that wetlands may serve to filter and purify water draining into adjacent bodies of water . . . and to slow the flow of surface runoff into lakes, rivers, and streams and thus prevent flooding and erosion.


Id. (internal citations omitted).





� Solid Waste Agency of Northern Cook Cty. v. U.S. Army Corps of Engineers, 531 U.S. 159 ( 2001). 





� Id. at 162-63.  “Long since abandoned, the old mining site eventually gave way to a successional stage forest, with its remnant excavation trenches evolving into a scattering of permanent and seasonal ponds of varying size . . . and depth. . . .”  Id. at 163.





� Id. at 164.  “The Corps found that approximately 121 bird species had been observed at the site, including several known to depend upon aquatic environments for a significant portion of their life requirements.”  Id.





� Id. at 167. 





� Id. 





� Id. 





� Id. at 174.  In dissent, Justice Stevens deferred to the judgment of the Corps and the Riverside Bayview decision.  Id. at 174-97 (Stevens, J., dissenting).  Justices Souter, Ginsberg,  and Breyer joined Justice Stevens dissent.  Id.





� See In re Adams, 2006 WL 3406321 (E.P.A. Oct 18, 2006); San Francisco Baykeeper v. Cargill Salt Div., 481 F.3d 700, (9th Cir. 2007); U.S. v. Cundiff, 480 F.Supp.2d 940 (W.D.Ky., 2007); Coldani v. Hamm, 2007 WL 2345016 (E.D.Cal. Aug 16, 2007).





� James Murphy, Muddying the Waters of the Clean Water Act: Rapanos v. United States and the Future of America’s Water Resources, 31 Vt. L. Rev. 355, 365-69 (2007).  �


� Id. at 368.





� 430 U.S. 188, 193 (1977). 





� Id.  “When a fragmented Court decides a case and no single rationale explaining the result enjoys the assent of five Justices, ‘the holding of the Court may be viewed as that position taken by those Members who concurred in the judgments on the narrowest grounds . . ..’”  Id. (citing Gregg v. Georgia, 428 U.S. 153, 169 n. 15 (1976) (opinion of Stewart, Powell, and Stevens, JJ.)).  





�  464 F.3d 723, 724 (7th Cir. 2006).





� 2006 WL 2221629 (M.D. Fla. Aug. 2, 2006). 





� Keith, supra note 102, at 601.





� Id.  See also Murphy, supra note 168, at 367.  Citing Marks, [the Seventh Circuit] stated:


When a majority of the Supreme Court agrees only on the outcome of a case and not on the ground for that outcome, lower-court judges are to follow the narrowest ground to which a majority of the Justices would have assented if forced to choose. In Rapanos, that is Justice Kennedy's ground.


Id. (internal citations omitted).





� United States v. Evans, 2006 WL 2221629, 19 (M.D. Fla. Aug. 2, 2006).





� Id.





� 480 F.Supp.2d 940 (W.D.Ky., 2007).





�  San Francisco Baykeeper v. Cargill Salt Div., 481 F.3d 700, (9th Cir. 2007); Coldani v. Hamm, 2007 WL 2345016 (E.D.Cal. Aug 16, 2007).





� 481 F.3d 700, (9th Cir. 2007).





� 2007 WL 2345016 (E.D.Cal. Aug 16, 2007).





� Murphy, supra note 168, at 369.





� See id. at 393.





� See infra Part III.D.





� Id.  





� Id.  See also Keith, supra note 102, at 606; Murphy supra note 168, at 369.





� See Part  II.C.1.  The Scalia plurality opinion added the limitations of (1) “the adjacent channel contains a ‘wate[r] of the United States,’” and that (2) “the wetland has a continuous surface connection with that water, making it difficult to determine where the ‘water’ ends and the ‘wetland’ begins.”  Rapanos v. United States, 126 S.Ct. 2208, 2227 (2006).





� See supra Part III.D.





� Id.  See also infra Part IV.B. 





� Id.  The lower courts that chose to apply the Rapanos plurality test only applied the test in conjunction with Justice Kennedy’s concurrence “significant nexus” test.  Id. 





�  See supra Part III.D.





� Murphy, supra note 168, at 370. 





� Keith, supra note 102, at 601-02.





� Mank, supra note 117, at 320. 





� Id. 





� See supra Part II.C.3. 





� Id. 





� Id. 





� See infra Part IV.B. 





� Clean Water Act Jurisdiction Following the U.S. Supreme Court’s Decision in Rapanos v. United States & Carabell v. United States, (June 5, 2007), http://www.epa.gov/owow/wetlands/pdf/RapanosGuidance6507.pdf. 





� Id. at 3. 





� Id. at 1. 





� Id. at 4. “EPA and the Corps will continually assess and review the application of this guidance to ensure nationwide consistency, reliability, and predictability in our administration of the statute.”  Id.





� Id. at 4.  Navigable waterways include all waters that may be susceptible to interstate commerce or foreign commerce.  Id.





� Id. 





� Id.  “The Rapanos decision does not affect the scope of jurisdiction over wetlands that are adjacent to traditional navigable waters because at least five justices agreed that such wetlands are ‘waters of the United States.’”  Id.


 


� See infra Part IV.A.





� Clean Water Act Jurisdiction Following the U.S. Supreme Court’s Decision in Rapanos v. United States & Carabell v. United States, at 5 (June 5, 2007), http://www.epa.gov/owow/wetlands/pdf/RapanosGuidance6507.pdf. The non-navigable tributary must be at seasonal, if not permanent (relatively permanent).  Id. 





� Id. at 6. 





� Id.  The wetland and non-navigable tributary cannot be “separated by uplands, a berm, dike, or similar feature.”  Id.


 


� Id. at 7.





� Id. at 8.  Certain ecological characteristics are particularly important in the maintenance of United States waters.  Id.  Such characteristics include:


The ecological relationship between tributaries and their adjacent wetlands is well documented in the scientific literature and reflects their physical proximity as well as shared hydrological and biological characteristics. The flow parameters and ecological functions that Justice Kennedy describes as most relevant to an evaluation of significant nexus result from the ecological inter-relationship between tributaries and their adjacent wetlands. For example, the duration, frequency, and volume of flow in a tributary, and subsequently the flow in downstream navigable waters, is directly affected by the presence of adjacent wetlands that hold floodwaters, intercept sheet flow from uplands, and then release waters to tributaries in a more even and constant manner. Wetlands may also help to maintain more consistent water temperature in tributaries, which is important for some aquatic species. Adjacent wetlands trap and hold pollutants that may otherwise reach tributaries (and downstream navigable waters) including sediments, chemicals, and other pollutants. Tributaries and their adjacent wetlands provide habitat (e.g., feeding, nesting, spawning, or rearing young) for many aquatic species that also live in traditional navigable waters.


 Id. 





� Id. at 9.  Many lower courts struggled to apply the significant nexus test because Justice Kennedy did not expand on the intended meaning of the test.  Murphy, supra note 168, at 369-70.





� Clean Water Act Jurisdiction Following the U.S. Supreme Court’s Decision in Rapanos v. United States & Carabell v. United States, at 9 (June 5, 2007), http://www.epa.gov/owow/wetlands/pdf/RapanosGuidance6507.pdf. 





� Id.  The explanation of “significant nexus” allows districts and regions implementing the Rapanos test to be more uniform in application.  Id.


For purposes of demonstrating a connection to traditional navigable waters, it is appropriate and reasonable to assess the flow characteristics of the tributary at the point at which water is in fact being contributed to a higher order tributary or to a traditional navigable water. If the tributary has adjacent wetlands, the significant nexus evaluation needs to recognize the ecological relationship between tributaries and their adjacent wetlands, and their closely linked role in protecting the chemical, physical, and biological integrity of downstream traditional navigable waters.


Id.





� Id.  “Application of the significant nexus standard in this way is reasonable because of its strong scientific foundation – that is, the integral ecological relationship between a tributary and its adjacent wetlands.”  Id.





� Id. 


Physical indicators of flow may include the presence and characteristics of a reliable ordinary high water mark (OHWM) with a channel defined by bed and banks.  Other physical indicators of flow may include shelving, wracking, water staining, sediment sorting, and scour.  Consideration will also be given to certain relevant contextual factors that directly influence the hydrology of tributaries including the size of the tributary’s watershed, average annual rainfall, average annual winter snow pack, slope, and channel dimensions.


Id. at 9-10.





� Id. at 10.  See infra Part III.B.2. 





� Clean Water Act Jurisdiction Following the U.S. Supreme Court’s Decision in Rapanos v. United States & Carabell v. United States, at 10 (June 5, 2007), http://www.epa.gov/owow/wetlands/pdf/RapanosGuidance6507.pdf.  The EPA and Corps will generally not exert jurisdiction over swales or ditches, such as gullies or roadside ditches.  Id. at 11.
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