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Water is an essential requirement for sustainability of all life, human, animal, and plant. Justice Oliver Wendall Holmes eloquently said, a “…river is more than an amenity, it is a treasure. It offers a necessity of life that must be rationed among those who have power over it.”
 Justice Holmes leads to the view that water is so precious that it requires a body of law to govern the usage and control water sources. Those that govern the water should do so in the most just and equal way possibility, whether the Arkansas River Compact is holding true to this duty is to be discussed.
During the past century, water has become a major source of litigation and has even branched into its own form of law. Water is a very difficult and complex area of the law, requiring regulation to be a combined effort of members of various different interdisciplinary groups working together to create a better understanding and ability to handle the issues involving water.
 Because of how water demands and the quantities of water available are continuously changing Water Law is always evolving creating many discrepancies. People are unable to fully predict what is going to happen with the water system, resulting in many misleading, misunderstood, and conflicting information. 

Water Law litigation has led to many agreements in the past and will continue to lead to many more. There have been 26 water compacts entered into among various states, but the majority of them include western states.
 However, as times and the world has changed drastically in the past century, the agreements of the past need to be reconsidered and updated to meet the demands of modern society. As a result of the conflicts that have erupted, states are beginning to realize that the compacts are inadequate in today’s society.
 The Arkansas River Compact is an agreement that was made in the past and now requires attention to evaluate its effectiveness for today’s society and future societies. 
In order to determine whether an agreement is still effective today, it is important to consider the beginning of water rights, the dispute over water, the agreements that have been made and what they are intended to do, and then analyze the specific compacts quality. 

History of water rights
Water rights are embedded in property. As property rights were established, rights of the property
 owners were ensured by the courts. One of the rights was to the use of the water that passed through or adjacent to the property owner’s land. 
 There were limitations put on this use, such as to not use more than was needed and to not deplete the source.
Before a person is able to understand feuding among water users, it is important to have a simple background on the complex issue of water rights.  Throughout history, there have been different approaches to handling the issue of who has the right to use the water running across the land. There are three different approaches commonly used by the states, since there are no federal regulations on water distribution.
 The first of the approaches is the riparian system. The riparian system is a common law approach to settle water usage disputes used more in the eastern part of the United States.
 Under this system, the water rights are given to those that own land adjacent to the water.
 Riparian rights were granted under the bundle of rights.
 The restriction placed on this system is that no one property owner can prevent other property owners from the same right to enjoy water from the water source.
 To expand on this notion, there are two different rules, the old and the modern. The old view required that a property owner leave the natural flow of the water unchanged. This required any change of direction to be routed back to its original flow before the next property. The modern view is that each property owner may use the water as they chose, so long as they do not cause unreasonable injury to the next property owner using the same water source.

The second system used to govern water rights is the regulated riparian system. It is an adapted form of the riparian system. As the eastern half of the United States became more populated, a need to update the riparian system arose to maintain proper water distribution.
 Basically, the regulated riparian system is a permit based system. Water users get permits to regulate the amount of water that they may use. Permits are generally granted on a reasonable use basis, although some do deviate from the traditional reasonable use.
 This system is the eastern United States result of the ineffective good faith based riparian system. After water source users no longer left water for other users out of good faith, the government had to place restrictions on the use to ensure that everybody was equally allotted the water that they were entitled. 

Early settlers had the belief that the west would be impossible to settle with a riparian system, because of the lack of water sources. “…[T]he doctrine of riparian rights is inapplicable to conditions prevailing in the arid region…”
 The solution was to create a prior appropriation system to allot water to users. This system is more commonly seen in the western United States.
 Colorado has used a prior appropriation system for the past 125 years.
 To put this system simply, it is where the first person to claim water is permitted to be the first person to get water in future years.  Prior appropriation occurs when a person begins to draw water from a water source, either a stream or aquifer, and puts the water to beneficial use.
 After this person has received a court decree to verify him being the first to use the water and that he has put the water to beneficial, he obtains what is called a senior water right.
 By having a senior water right, the person will be able to claim a priority water right.
 The senior water right is in theory granted the same amount of water every year, so long as all the allocated water is continued to be put to a beneficial use. New users or junior water rights can be granted water rights by the same means. Junior water rights of the water source must also be able to show that they will not deplete the water before senior water rights are used or that the water can be shut off until senior water rights are used.
 This allows them to claim the same amount of water every year. However, when there is not enough to satisfy all of the water rights, those with senior water rights are allotted their amount of water first. This can often leave those with younger water rights without any water.

Water compacts 

Water compacts are one solution to end feuding between states over water. Feuding over water seems to be an event of the past in the United States, or one that would only still occur in the desert regions of the Middle East or Africa. The mayor of Las Vegas, Mayor Goodman, points out that the water wars mentality is alive and thriving in the western United States in an article in the ABA Journal. “In February, news reports quoted flamboyant Vegas mayor Oscar Goodman saying that California famers should go thirsty before his city does. ‘No one is going to allow us to dry up,’ said Goodman at a news conference. “The Imperial Valley farmers will have their fields go fallow before our spigots will run dry.’”
 Mayor Goodman is responding to the drought conditions that have made it apparent that this country could be seeing another round of water wars. Interior Secretary Gale Norton explains the conditions that are instigating the early stages of a feud as the west is, “…in the midst of perhaps the worst drought in 500 years…”
 The feuding between states over water sources are the cause of interstate compacts.
Interstate water compacts are contracts made between two or more states to avoid conflict over water. The US Supreme Court decided that conflict between states should be resolved through negotiation and agreements made following the US Constitution Article I §10.
 These contracts establish an allotment of water that each state has the authority to divert from the main source of water. To put it simply, states agree on how much water that each state is allowed to remove from a water source and the rest must be passed on to the next state. Water compacts are commonly seen along rivers that run through several states, especially where there are water shortages.

Background of Arkansas River 

Agriculture in dry land areas, like eastern Colorado and western Kansas, requires a source of water for irrigation. The Arkansas River headwaters are located just north of Leadville Colorado.
 The Arkansas River runs through the southeastern portion of Colorado, into Kansas, it continues across Kansas, into Oklahoma, until it meets the Mississippi River in Arkansas.
 The Arkansas River travels approximately 280 miles before it reaches the Mississippi River. 
The Arkansas River is the only major water source in southeastern Colorado and southwestern Kansas.
 Both Colorado and Kansas believed that they should have had the right to use equal amount of water from the river, since the river ran through both states. Like many other parts of the western US, water wars began to erupt. 
The state of Colorado and the state of Kansas began negotiations to end the tumultuous relations over the right to use the waters of the Arkansas River (hereinafter River). The Arkansas River Compact (hereinafter Compact) is a contract between the state of Colorado and the state of Kansas.
 It was signed by three commissioners from Colorado, four commissioners from Kansas, and a US representative (herein after commissioners) on December 14, 1948.
 Congress was required to authorize the act no later than January 1, 1950, creating Public Law 34, 79th Congress, 1st Session.

Arkansas River Compact

The Compact lays out the how the waters of the River are apportioned among Colorado, Kansas, and the residents in both states. Because the Compact is federal law, it preempts the state law of either Colorado or Kansas that governs the apportionment of waters or the diversion of unappropriated waters of a naturally occurring water source.
 The Compact requires careful and detailed reading to understand how it was designed to operate. In order to analyze the Compact, the articles should be dissected and considered separately. 
Article I 
Article I of the Compact establishes the purpose or goals of the agreement. The first and primary goal of the Compact is to settle current disputes between Colorado and Kansas and to prevent future issues from occurring.
 After the first three of several lawsuits erupted between Colorado and Kansas, it became apparent that there was a need for some sort of agreement to govern how the waters of the River would be apportioned among the states for irrigation and other beneficial uses. Because disputes over from water and water compacts are between different states they must be resolved in the Supreme Court.
 The first law suit was brought by Kansas in 1902. 
 This suit was the first instance of the states fighting over which state has the right to use water from the River,
 it will be discussed with Article II of the Compact.
The second lawsuit was brought in 1906 and decided in 1907.
 Kansas brought this suit as a second attempt to show that Colorado was diverting waters from the River and causing injury to the citizens of Kansas.
 While Kansas accepts the concept of prior appropriation, Kansas used the common law view that a water user has the right to take what he needs but not to deplete the water source for the next users.
 Kansas claimed that for Colorado to permit water users to divert water in such a measure was depleting the water and preventing Kansas users from having any water.
  The federal government attempted to intervene but was dismissed. The result of this suit was the same as the previous; the court dismissed the case without prejudice to file new proceedings.
 The court praised the parties for providing more detailed information as to the water levels, but found that Colorado had depleted the waters enough to create injury to the inhabitants of Kansas.
 It was not until after the third lawsuit between Kansas and Colorado for diverting water from the River that action was taken to create an agreement between the two states. 
The final lawsuit before the Compact was established occurred when Colorado sued Kansas in 1943.
 This was yet another round of litigation to fuel the feuding between Colorado and Kansas. This suit was brought to decide whether Kansas and Kansas water users should have been able to file suit against Colorado in regards to water use of the River.
 The court seemed to be tired of the two states feuding. It granted Colorado an injunction against Kansas from further suits regarding the waters of the River.
 The court also found that Kansas had not been substantially injured by Colorado’s usage of the waters from the River.

With a court that appeared to be tired of hearing the bickering between the two states, Colorado and Kansas began to work on the Compact. They made the first goal to end the current litigation to move past all of the feuding.

The second goal of the Compact is to apportion waters from the River after the John Martin Reservoir (herein after John Martin).
 By damning the River, especially so close to the state line, there needed to be a definite plan to apportion water passing the John Martin and to optimize the benefits resulting from the Reservoir’s construction. The Flood Control Act of 1936 authorized the construction of the John Martin.
 Upon completion of John Martin, it was to be maintained and operated by the Army Corps of Engineers (hereinafter Corps).
 The Corps was to regulate the storage and release of water as authorized in the Compact.
 
While it is clear what the purpose of the Compact is, whether these goals have been met is questionable. Article I § A sets forth the goal to prevent further litigation over the waters. However, it can be seen that this goal had not been satisfied as of 2004, when the latest suit between the two states was decided.
 In the 60 years since the Agreement was signed, there have been three lawsuits between Colorado and Kansas over disagreements and violations of the articles of the Compact.  These frequent lawsuits present the argument that the Compact is no longer and may never have been effective in preventing further litigation.
Article I § B of the Compact has not “equitably divide[d] and apportion[ed]…the waters of the Arkansas River.”
 Since the Compact was formed, the two states were able to go 52 years before the first lawsuit. The three lawsuits between Colorado and Kansas, in regards to water, have occurred in the last thirteen years. The first of the three suits was in 1995.
 This case should have been the first indicator that the Compact was not as solid as it had originally been. Kansas sued Colorado claiming that Colorado violated the provisions of the Compact by depleting the River.
 Kansas argued that the wells that had been developed violated the Compact.
 The court found that Colorado was depleting the River and remanded the issue to the Special Master to resolve the disputed issues.
 This case does not discuss the actual damages to be awarded. 
In the second lawsuit after the Compact was established, Kansas again claimed that Colorado had violated the Compact in 2001.
 Kansas was seeking damages to be awarded from the previous Compact violations.
 In this suit, a prejudgment award was found to be at approximately $62,000,000 in damages and interest.
 The actual damages offered by Kansas was found by taking the amount the yield of crops in the affected areas that was possible and subtracting the yield that was actually harvested, with a 25% subtraction for natural losses.
 Colorado argued that this was not a valid amount, that Kansas was not able to receive a monetary award because it would violate the 11th Amendment, and that the interest was improper.
 The court found that the amount was acceptable, since Colorado was not able to offer a different amount for the court to consider.
 The 11th Amendment would not have been violated since Kansas was acting as a part of interest in the case.
 Finally, the interest offered by Kansas was acceptable in that interest could be applied to the situation, and for the length of time that it covered.

The Compact has become less effective as time goes on. More lawsuits have occurred since the Compact was established than before. Neither state is satisfied with the provisions of the Compact. This can be seen with the latest suit, showing that Kansas is not receiving the amount of water that has been established under the provisions of the Compact.  In 2004, as a result of Colorado’s exceptions made to the prejudgment ruling in the 2001 case, the court found that the amount that was to be awarded to Kansas was inappropriate.
 The court recommitted the case to the Special Master for yet another finding.
 The inability of the courts to make an actual determination, hand down a final decision on whether there should be an award of damages and establish what the monetary damages should be. The Compact cannot be effective if there is no remedy for violations and the two states have to spend decades battling the issues out in court.
If Kansas was pleased with the way that the Compact was governing water apportionment and releases, there would be no need for these lawsuits or such large amounts of money in damages. Colorado cannot possibly think that the provisions of the Compact a feasible, otherwise Colorado would be able to uphold the provisions and allow the proper flow of water to continue on to Kansas. The continuous litigation between the two states shows that when the Compact was established there was not enough thought placed into what would be occurring in the future. No thought as to the amount of water that would be needed to be pulled from the River to maintain the areas agricultural industry. The future was not carefully considered and it shows in the millions of dollars that has been spent in remedies and lawyers fees.
Article II 
Article II of the Compact discusses the three areas where the information used to form the Compact was gathered. The first of these areas is the actual River itself. The Administration gathered research on the physical characteristics of the River, the River basin, and the developments on it at the time of the Compact.
 While there are not many towns and no large cities on the River between John Martin Reservoir and the state line, there are countless farms that draw irrigation water from ditches running off of water provided by the River.
The second source for information was the first lawsuit between Colorado and Kansas.
 The first lawsuit occurred in 1902, when Kansas sued Colorado for an injunction to prevent Colorado from diverting water from the River and preventing it to naturally flow into Kansas.
 Kansas charged that Colorado was intentionally diverting the waters of the River. 
Kansas also claimed that it was Colorado’s goal to prevent Kansas from being able to use any of the waters of the River by diverting all of the waters that would flow into Kansas.
 Colorado was trying to profit at the expense of Kansas. Under prior appropriation, Kansas felt that it was entitled to the first shares of the River, because Kansas entered into statehood before Colorado.
 Kansas was denied any relief in this first suit; however, the court did express an interest in wanting to know more of the details of the River flow and usage between the two states.


The third and final source of information was the interim agreements between Colorado and Kansas for the allotment of waters from the River
 as it was operated by the Corps.
Article III

Article III of the Compact establishes the definitions of different term used throughout the Compact. Article III of the Compact is less important to this discussion. The different terms from the Compact that are to be used will be defined throughout the paper, leaving no need to discuss Article III here.

Article IV 

Article IV of the Compact establishes the part that John Martin will play in the Compact. The Compact only allocates waters of the River in regards to disputes between Colorado and Kansas.
 Article III § B defines waters of the River as those that “originate in the natural drainage basin of the Arkansas river, including its tributaries, upstream from the state line, and excluding waters brought into the Arkansas river basin from other river basins.” 
 John Martin is to be under operation of the Corps, which will be responsible for storage and release of the allotted waters of the River.
 

The flood control storage is the portion of waters stored in John Martin for flood control purposes.
 The chief of engineers of the Corps has fixed the flood storage level at 3,851 feet above see level.
 Once waters reach this level, the Corps determines how much of the waters should be released.
 The amounts released do not take into consideration the quantities available for either state to demand; the amounts are in excess of the available waters.


This section of the Compact permits the Corps to release any waters that are over the flood storage amount. The amounts that are available to the States to demand are not considered because this is excess water that has to be released from John Martin. The water is released in order to prevent or control flooding.

The conservation pool is the storage used for waters below the flood control storage level.
 “The conservation pool at John Martin Reservoir will be operated for the benefit of the water users in Colorado and Kansas, both upstream and downstream from the dam.”
 This is where the waters that are available for the States to demand waters to be released from are stored. 
 In the instance that maintenance on John Martin must occur, the Corps is permitted to release waters from the conservation pool without the demand of either state or withhold waters from either state’s demands. 


The purpose of the Compact is not to hinder further beneficial development along the River in either State.
 This clause is only valid so long as the waters of the River are “materially depleted in usable quantity or availability” to those users of either State by the future developments.
 This clause permitting future development would allow for all users to expand their water usage or implement new uses. However, if the River becomes to low then further development can be prevented.

Article V


Article V of the Compact allocates the amount of water to be allotted to each state.
 One of the sources of problems involving the Compact involve the provisions apportioning waters from the River in Article V. Article V sets forth when water storage in John Martin must occur and when water may be released.
 The winter storage period is from November 1st and runs through March 31st of every year.
 During this period, the waters coming into John Martin must be stored until the conservation pool storage reaches its capacity.
 Until the conservation pool reaches its storage capacity, Colorado is the only state permitted to demand that waters be released.
 Colorado is permitted to the water equivalent to the river flow be released from John Martin.
 The river flow is “…the sum of flows of the Arkansas and the Purgatoire rivers into John Martin reservoir as determined by gauging stations appropriately located above said reservoir.”
 The waters that Colorado demands may not exceed 100 c/f/s.; any waters “released shall be used without avoidable waste.”
 Avoidable waste would constitute…Z. This means that the amount of water that passes certain gauges before the River reaches John Martin can be demanded to be allowed to pass through John Martin. There are restrictions placed on the amount of waters that are released compared to the river flow before John Martin.

Summer storage of John Martin occurs from April 1st through October 31st of every year.
 As in winter storage period, the conservation pool must reach capacity before either state is permitted to demand waters to be released.
 Exceptions to this decree will be discussed in detail later. Colorado is permitted to demand water equivalent to the river flow but is not permitted to demand water in the excess of 500 c/f/s.
 Kansas is permitted to demand water equivalent to the river flow between 500 c/f/s and 750 c/f/s.
 

It is helpful to simplify the amounts that can be demanded by either state in this section of the Compact. Colorado may demand that up to 500 c/f/s of all water that passes through gauges before John Martin be released. This means that Colorado is permitted to demand any water that is released up to the 500 c/f/s mark.  Kansas is allowed to demand that the amount of water that passes through the gauges between the 500 c/f/s that Colorado receives and up to 750 c/f/s. be released. 
Restrictions and guidelines for how water may be demanded and used are set forth in Article V §E of the Compact.
 Each state is permitted to demand water at the same time during the summer storage period but is not required to do so.
 Water that is released to the demands of either state is to be used in a beneficial manner as it is released, unless the Administration permits water to be stored.

Under extreme circumstances, each state is permitted to demand that more water be released, upon approval of the Administration.
 If approval is granted, Colorado may demand up 750 c/f/s.
 This allows for an increase of 250 c/f/s. from the amount permitted to be demanded from the summer storage. If approval is granted, Kansas may demand up 500 c/f/s.
 Like Colorado, Kansas may demand an additional 250 c/f/s to be released from John Martin. 
There are certain criteria that limit the amount that can be demanded during the extreme circumstances. The total amount to be demanded to be released cannot exceed 1250 c/f/s.
 Under cases where the conservation pool is decreased to 20,000 acre-feet, both states are reduced in the quantity that may be demanded for release.
 In these instances, Colorado is not permitted to demand an excess of 600 c/f/s., Kansas is not permitted to demand an excess of 400 c/f/s., and the total demand cannot exceed 1,000 c/f/s.
 
A second instance where the demands for water to be released are restricted is when a concern that within 14 days the conservation pool is at risk of reaching levels that are to low for the River to maintain use. If this occurs, Colorado is to administer priority water rights for water district 67 
. Priority water rights allow those that had water rights before John Martin to receive those rights in the order that they were issued.  This would be the instance of where senior water rights a dispersed, but there may not be enough water left available to disperse junior water rights. Water apportionment is to continue in this manner until there is enough water in the conservation pool to return to the provisions of the Compact.
 None of the above demands are established to alter water rights of users of the River above John Martin.
 However, water users above John Martin may also be required to return to water allocation on a priority basis, if the Administration deems it necessary.
 The Compact was not created to affect water users before John Martin.

In today’s society and climate, a key provision of the Compact is Article V § G. In the provision, Kansas is denied any portion of the River when Colorado operates under priorities.
 Kansas is allowed the waters that naturally or incidentally are allowed to flow across the state line into Kansas.
 This means that when the River is too low and does not fill the John Martin conservation pool in Colorado, Kansas has no right to any water in the River. If Colorado water users take all the water from the River, Kansas is left without any. 
This was probably the worst part of the Compact as far as Kansas water users are concerned. With a drought as severe as the one that has been occurring,
 Kansas risks running out of water. This could destroy farm land that is located in western Kansas that depends on irrigation from the River to support their crops. Without knowing what the details of the negotiations that went on between Colorado and Kansas when creating the Compact, it is hard to tell why Kansas would allow such a strict and possibly destructive provision to be created. At the time that the Compact was executed, it is possible that neither state was anticipating that another drought would plague the area again after the dust bowl. Unfortunately, yet another drought has hit the region and in combination with the increasing demand of water to satisfy the growing population, water is again in a shortage.
Article VI


Article VI of the Compact establishes waters that are not subject to the Compact. The Compact does not have control of any waters in the River that originate in Kansas.
 Also, any waters that flow into the River to be used only by Kansas are not subject to the Compact. 
 The provisions of the Compact are not to interfere with the way that Colorado chooses to apportion water to the different users in the state of Colorado.
 This allows Colorado to determine who shall receive senior water rights and who receives junior water rights, as well as the order that they are to be released. The provisions of the Compact are not to interfere with how Colorado uses the River for irrigation or if the state allows users to create any other beneficial use.

Article VII


Article VII of the Compact explains who is subject to the terms of the Compact. Both states are subject to the terms of the Compact.
 Where the state name or term state is used, it is meant to include all members of the state that are claiming right to use the water from the River.
 The Compact only places restrictions as to the use of the River and no other water source.

Article VIII 

Article VIII of the Compact establishes the guidelines for how the Compact is to be governed and who is responsible for enforcing it. The Compact provided for the Administration, an agency responsible for maintaining compliance with the provisions of the Compact.
 Members of the Administration include three representatives from each state appointed by the governor. 
 Of the Colorado representatives, one must be a resident of and own water rights in water districts 14 or 17,
 one must be a resident of and own water rights in water district 67,
 and the third is the director of the water conservation board.
 Two of Kansas’ three representatives must be residents and own water rights in Finney, Kearny, or Hamilton counties and the third is the chief state official in charge of water administration.
 The final member of the Administration is to be appointed by the President of the United States to act as an ex officio member and chairmen of the Administration.

The Administration has three main duties. The first of these it to “adopt, amend and revoke by-laws, rules and regulations consistent with the provisions of this compact.”
 The Administration is also responsible for prescribing the procedures under the Compact, except when the procedure involves John Martin approval of the district engineer is required.
 The final duty of the Administration is to “perform all functions required to implement this compact and to do all things necessary, proper or convenient in the performance of its duties.”

Article VIII also establishes that the governors of the state are to appoint the members of the Administration, who will be involved in the meetings, and how voting is to be organized.
 The members are then to report to the governors and the President of the United States annually as to matters involving the Compact and Administration.
 The burdens of the salaries will be 60% on Colorado and 40% on Kansas.
 The budgets for each year are to be presented to the governors of each state and each state will pay their share of the budget.
 The Administration is then responsible for keeping all of the spending and disbursement, and each state is permitted to request an audit at any time.

One of the only places that the Compact gives the Administration any real teeth in implementing the provisions is to have the ability to require that measuring devices be placed in any ditch diverting water from the River, at the expense of the water users.
 However, the Compact does not permit the Administration to take any action against violators of the Compact. If an investigation determines that there were actual violations, the Administration must turn all violators over to the state agencies.
 The findings of the investigation are not strong enough to be considered conclusive in a court, they are prima facie evidence.

Article IX 

Article IX of the Compact identifies when the Compact becomes effective and how it can be terminated. The only information that is relevant to this discussion in this article is that the Compact is to remain effective as it stands until one of two incidents occurs. The first is that any time that the states agree to modify the agreement; that modification becomes governing. The second is if there is a unanimous decision to terminate the Compact. For the purposes of this discussion, it is not relevant to discuss either of these terms any further.

After the Compact


The Compact seemed to appropriately handle the issues that were raised at the time the Compact was created, but has since needed some alterations. According to the Colorado Division of Water Resources’ A Summary of Compacts and Litigation Governing Colorado’s Use of Interstate Streams, the 1980 Operating Plan modified the amount of water that each state was permitted to be demand to be released.
 Under this plan, Colorado could demand 60% of the water stored under in John Martin’s conservation pool that is to be released.
 Kansas would be permitted to demand the remaining 40% of the water that is to be released.

Analysis: Enforcement


In order to have a successful compact, there needs to be a way for it to be formally enforced. In reading the Compact, it is hard to find any standard guidelines for how the Compact is to be enforced. The Compact establishes that the Administration is to be in charge of implementing the Compact
 but fails to establish how it is to be enforced. The Compact leaves the states to a tattle tale based mechanism to show violations and then the Administration will investigate. This does not prevent one state from violating the Compact or even prevent violations from becoming astronomical in damages. For example, Colorado failed to deliver 328,000 acre feet of water to Kansas between 1950 and 1985.
 The Compact needs standard guidelines to create a more efficient way of identifying a problem before it becomes severe enough for states to only be able to resort to legal action as a remedy. 


While the guidelines would help establish how the enforcement is to be carried out, there should also be a more hands on group to police the amount of water that is actually being taken from the River. The Administration is not out checking each pump or well to determine whether a water rights’ owner is “stealing” water. The Administration is relying on somebody to come and tell them that there is something wrong before action can be taken. The Administration does not have the authority under the Compact to punish violators, they must be turned over to the state agencies and water rights administers. Each state does not have enough ditch riders
 to realistically monitor all of the pumping from the River. The ditch riders are also not forced to turn in violations, but may warn the user that he is taking too much water or turn off a user’s gates and move on to the next person. 

Limiting the amount that is being demanded from each state is not going to prevent over pumping. If the water is there, there is the option for one to take more than what is allotted. It becomes a faith based system and when times are tough drastic measures may be taken to save a farm. The states need to be stricter on enforcement of the allotment of water to the water rights holders. This may require that more ditch riders be hired and larger fines are imposed on the individuals who violate water rights. 
Also, the states should establish a set fine for violations. A set fine would allow the states to be aware of what the violations would cost them. Since money is the only logical way to reimburse or remedy violations, make it obvious the amount of money it will cost. This would prevent endless litigation or the ridiculous damage awards as seen in the latest Colorado and Kansas court battles.
 Either the Administration needs to be left in charge of the above mentioned issues or the states must be required to follow a universal set of guidelines that should be established in the Compact.
Foreseeable Problems

While it would seem like a simple solution to just have the two states meet and reevaluate the terms of the Compact, there are setbacks. One of these setbacks would be that any alterations to the Compact could “open the flood gates” to future litigation. As one state became unhappy with the amount of water that the other state was demanding to be released from John Martin, new lawsuits would be filed to try to force negations to be reconsidered. Lawsuits might also be filed endlessly to expose flaws of the Compact. Until both states are entirely happy with a new agreement, these lawsuits would clog the judicial system. Lawsuits might also be filed to try to compensate one state for what it was not receiving during an interim or even under the current Compact.

A second issue that could be preventing the states from meeting to enter into a new agreement is whether there will be a vast difference in the allocations. The representatives of the states fear that their action of allowing more water to be used by the other state would be viewed as “giving away the water.”
 Colorado was able to have the majority of control in the current Compact. However, under a new agreement Colorado could lose this control. There could also be different allocations of water; Kansas could demand to be permitted to receive more water than in the current Compact. If this were to happen, Colorado farmers would then be forced to pass more water, which they do not have, on to Kansas. If the states were permitted to renegotiate the provisions of the Compact every few years, it would instigate endless bickering. After seeing the effects of such a severe drought, both states are wiser in knowing that there is not a lot or endless supply of water. Knowing that there is not always going to be water available is going to cause each state to be less likely to allow another state to have rights to the same water source.
Benefits to a New Agreement

There may be conflicts with establishing a new agreement between Colorado and Kansas over the River, but there are also benefits. As water demands continue to grow and water sources become scarcer, the problems that are already presenting themselves are only going to increase.
 This can aid in a cost benefit analysis showing that the benefits of a new agreement are outweighing the costs. A new agreement would create opportunities that neither state currently has available. One of the benefits is that the states can better assess their needs for use of the waters. As a result of the worst drought in the past 500 years, neither state has enough water to support the uses that are currently drawing water. (i.e. irrigation, public supplies, or ranching).
 Both states need to reevaluate the amount of water that each is going to require maintaining functioning. 

A new agreement could also force both states to implement water conservation programs. A water conservation program that is strictly enforced can cause all cities or parties drawing waters from the River to only be allotted so much. Such a program would allow for Kansas to require those that are going to be drawing waters from the River before the state line to only be able to draw so much. This would create the ability for more waters to flow into Kansas, even when none are available to be released from John Martin.


A second benefit is that better drought provisions can be discussed. As in the current Compact, Kansas is denied access to waters from the River when there is not enough water in storage of John Martin.
 While Colorado would argue that this is a fair agreement, since the River originates in Colorado, Kansas would not likely continue to allow Colorado to deprive it of water. When the agreement was signed, there had not been such a devastating and long lasting drought as what is now occurring in both Colorado and Kansas. Neither state was prepared for such conditions, but both might be in a better place to create more realistic and better function provisions.

A third benefit to creating a new compact would be to allow for more frequent updates. The level of water in the River and John Martin continue to change on an annual basis. Interstate water compacts cannot last indefinitely, they need to be revised and updated as changes occur.
 Because it cannot be predicted as to how much water there will be in ten years, it would not be realistic to expect a compact to last almost 50 years without any major changes to update it. It would be more beneficial for both parties to be able to renegotiate the provisions of the Compact after a reasonable number of years. A reasonable number of years could be every ten years to allow both states to acquire the data on the amount of water used, the projected amount needed, the climate, and future climate predictions. Unfortunately, this view was rejected by the court.
 Once more data can be obtained to show the changes that can occur in a ten year period, this recommendation should be reconsidered. By allowing and forcing both states to continually look into the water levels, two things could result. One is that both states would be aware of any water changes and can institute more stringent water restrictions or alter water appropriation practices. A second benefit to renegotiating the Compact every ten years is that both states would be allowed to ensure proper divisions of the waters of the River.
Conclusion
To the people of Southeastern Colorado and Southwestern Kansas, water can be compared to oil and gold. Water has the same impact on the economy and life as the world’s hottest commodities. There is already little water in the region and to lose more would be detrimental.  Without water, the farming and ranching community would be destroyed, people’s livelihoods would be gone, and there would be little hope for any growth and development. The Compact does not take into consideration what would happen if one of the small communities along the River were too actually boom and become a large city, or if industry was develop that consumes large quantities of water. The Compact leaves little room for growth or beneficial improvement in the region. The problem is only exacerbated during droughts. By denying Kansas the right to water during droughts, the Compact is instigating feuds and creating a need for further litigation. The intentions and goals of the Compact are fine, but there needs to be more flexibility to allow for changes of circumstances. However, unless one of the goals is to begin to stifle the region from development, growth, and financial success, the Compact needs to be improved.
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