Treating Tribes as States:
Principles and Parallels of Sovereignty in Federal Environmental Regulation

Meghann M. Reifenrath



Reifenrath 2008

Treating Tribes as States:
Principles and Parallels of Sovereignty in Federal Environmental Regulation

Control over natural resources is especially imgarfor communities and cultures that have a
close relationship with their land, water, and naltworld> As stated by a Navajo elder, “Water, fire,
earth, and air. These are the elements that sussaand define our sovereignfy.Native Americans
are longstanding observers of the effects of huawinities on the environment. Although we must be
careful to avoid romanticizing the relationshipvbe¢n Native Americans and the natural world, resspec
for nature does play a more central role in Nafweerican society, culture, and religion than in &ur
American society, culture, and religidn.Native Americans have traditionally enjoyed ameise
relationship with the forms and forces of the eamiment! This intense relationship has been called an
“environmental ethic”

This “environmental ethic” makes Indian tribes @hd Environmental Protection Agency (EPA)
seemingly natural alli€s. They share similar goals of protecting the Earéistoring her health, and
keeping her free from pollutioh. They confront common adversaries in the formsresfalcitrant
industries, thoughtless citizens, and grasping stgencies pursuing agendas that stray far fromigsl
of environmental protectioh. Yet, Indian tribes and the EPA cannot quite cenfiemds’ There are
unbridgeable differences in pace, approach, séyid, culture’® Nonetheless, the relationship between
Indian tribes and the EPA is marked by repeatedrtsffat bridge-building and the development of

mutual respect.

! Jessica Owley, Tribal Sovereignty Over Water Quali0 JLAND USE& ENVTL. L. 61, 64 (2004).
2 Allison M. Dussais, Asserting a Traditional Envinental Ethic: Recent Developments in EnvironmeRémulation
gnvolvinq Native American Tribes33 NEWENG. L. REV. 653, 654-55 (1999).
Id.
*1d.
® Seeid.
‘;William H. Rodgers, Jr., B/IRONMENTAL LAW IN INDIAN COUNTRY, § 1.12, *1 (2008).
Id.

°Id.
°Id.
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Today, disputes in Indian country often arise undeset of federal environmental statutes,
particularly those in which Congress has authorittedEPA to treat Indian tribes as states. The two
most prominent statutes to treat Indian tribes tases for the purposes of federal environmental
regulation are the Clean Water Act (CWA) and thea@l Air Act (CAA). Equally important, these two
statutes evoke fundamental concerns about the ropot@ry meaning of what it is for a state, and an
Indian tribe, to be sovereign. Although largelyild as significant and long-awaited federal
recognition of Indian tribes’ authority over themmvironmental destiny, the “treatment as statestept
brings unimaginable complexity to constitutionalvjaindian law, and environmental law. It is the
objective of this paper to provide an examinatidntlme notions of federalism, inherent tribal
sovereignty, congressional delegation, and fedeegmption as they collide in the context of fetlera
environmental regulation.

FEDERAL POLICIESOF TRIBAL CONTROL OVER NATURAL RESOURCES

In the first generation of federal environmentalvda Congress largely overlooked Indian
country*! This significant gap in the federal environmensgtutory scheme became increasingly
problematic> Beginning in 1984, the EPA took steps to recogriizdian tribes as legitimate and
appropriate entities to make decisions regardimgptfotection of their natural environmefts.This
recognition soon led to the “treatment as a stpteVisions in the CWA and the CAA, as well as a new
era in tribal control over natural resources.

The 1984 Indian Policy

Any comprehensive discussion of federal environ@emggulation in Indian country must begin

with the 1984 Indian Policy. President Ronald Rewagublished a Federal Indian Policy on January 24,

1983. His policy supported the primary role ofo&li governments in matters affecting Indian

" Dean B. Suagee, James J. Harvard, Tribal Goverisrae the Protection of Watersheds and Wetlantislian Country
13 Sr. THoMAS L. Rev. 35, 36 (2000).

2 |d. at 36-37.
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reservationd? The policy emphasized the self-government andegowent-to-government themes that
resonate in Indian countfy. That same year, the EPA became the first fedgahcy to adopt its own
“Indian policy,” setting forth several principlebat would govern its interactions with Indian tsgé
As formulated in an official statement by EPA Adistrator, William D. Ruckelhaus, on November 8,
1984, the EPA policy stated nine broad principles:

1. The Agency stands ready to work directly with Brditribal governments on a one-to-one
basis, rather than as subdivisions of other govemns)

2. The Agency will recognize tribal governments as phienary parties for setting standards,
making environmental policy decisions, and managiragrams for reservations, consistent
with agency standards and regulations;

3. The Agency will take affirmative steps to encouragel assist tribes in assuming regulatory
and program management responsibilities for reservéands;

4. The Agency will take appropriate steps to remowvstang legal and procedural impediments
to working directly and effectively with tribal gevnments on reservation programs;

5. The Agency, in keeping with the federal trust respbility, will assure that tribal concerns
and interests are considered whenever the EPAlnactand/or decisions may affect
reservation environments;

6. The Agency will encourage cooperation between liristate, and local governments to
resolve environmental problems of mutual concern;

7. The Agency will work with other federal agenciesiethhave related responsibilities to
Indian reservations to enlist their interest angdpsut in cooperative efforts to help tribes
assume environmental program responsibilitiesdservations;

8. The Agency will strive to assure compliance witlviemnmental statutes and regulations on
Indian reservations;

9. The Agency will incorporate these Indian policy [goato its planning and management
activities, including its budget, operating guidandegislative initiatives, management
accountability system, and ongoing policy and raoh development processes.

These nine principles held appeal in Indian coyrasythey embraced bedrocks of federal Indian
law, including sovereignty and self-determinatf8nThe EPA soon took several steps to apply these

principles to environmental regulation in Indiaruntry® Staffing, workshops, consultation, and other

 Rodgers, § 1.12, at *2.
15
1d.
l6|_d.
" United States Environmental Protection Agencyjd@fbf Water, American Indian Environmental Offi&RA Policy for
the Administration of Environmental Programs oniéimdReservations, Nov. 8, 1984, http://www.epa.gihdlportal/pdf/
indian-policy-84.pdf (visited Nov. 14, 2008).
18 Rodgers, § 1.12, at *2.
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forms of assistance appeaf@dParticular programs within the EPA began develgmublications of
interest within Indian countr§: But, perhaps, most significantly, the EPA led dharge to include
Indian tribes in two major environmental laws, fl&ésg in the “treatment as states” provisions ie th
CWA in 1987 and the CAA in 1990.

Indian Water Rights

Treaties between the United States and the Indibestrarely mentioned water rightsThis is
largely because the Native Americans entering theotreaties assumed — as they always had — that
rivers, lakes, and other waters, belonged to peaplke whole and were not attributable to any soyere
entity?® Nonetheless, special canons of construction heen established for the courts to interpret
treaties liberally in favor of Indian tribés. These canons recognize not only the great digpari
bargaining power that existed between the UnitedeStand the Indian tribes, but also that the dnite
States negotiated and wrote treaties in a langtiegenost tribal people did not understand.

Following these basic principles, the Supreme Cdevieloped the notion of reserved tribal water
rights on reservatiorfS. In Winters the United States sued various landowners aloadvilk River in
central Montana, including cattle and irrigatiomymanies, to enforce the 1888 treaty creating thé Fo
Belknap Reservatiofl. In affirming a decree that enjoined the defensldram infringing upon river
waters intended for the reservation, the Court liedd the Tribe retained implied water rights thgbu

the treaty, even though the treaty did not congirexpress water rights reservation provisforThe

' Rodgers, § 1.12, at *3.
le_d.
22 Edmund J. Goodman, Indian Tribal Sovereignty arataVResources: Watersheds, Ecosystems, and Qabal
Management20 JLAND RESOURCES& ENVTL. L. 185, 186 (2000).
2 Robert Erickson, Comment, Protecting Tribal Wat&te Clean Water Act Takes Over Where Tribal Seigerty Leaves
Off, 15 TuL. ENvVTL. L. J. 425, 427 (2002) (citing Minnesota v. Mille Ldgand of Chippewa Indian$26 U.S. 172, 175-76
(1999)).
4 SeeCounty of Yakima v. Confederated Tribes & Bandshef Yakima Indian Natigr502 U.S. 251, 269 (1992); Montana
v. Blackfeet Tribe471 U.S. 759, 766 (1985); Santa Clara Puebloartikkz 436 U.S. 49, 59 (1978).
% Goodman, 20 LAND RESOURCES& ENVTL. L. at 192.
% Winters v. United State®07 U.S. 564, 565-67 (1908).
27
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Court reasoned that “ambiguities . . . will be teed from the standpoint of the IndiarS.” This
doctrine, which retains implied water rights whewe Indian tribe implicitly has understood them to
exist, has been repeatedly affirni&d.

Winters established that tribal water rights are a maifeiederal, not state, law. Most western
states have an appropriations rights doctrine: steay which allocates prior water rights with a
requirement that an individual show a continuingéfigial use of the water in questith.The Winters
doctrine, however, recognizes that tribal rights aot subject to the laws of the states that sadou
them? Thus, Indian tribes are not subject to the “ts® lose it” system in place in most statésThe
water rights of the Indian tribes are reserved ndigas of their prior us&. While this doctrine is
significant, tribal sovereignty and superior Indiaater rights have not been particularly effectiveans
to abate the pollution and misuse of reservatiotersd’

Although Wintersmade clear that Indian tribes have implied rigbte/ater, it did not specify what

guantity of water is reserved to the tribes._lizéna v. Californiathe Court declared that the quantity

of water reserved for tribal use was that amoufficsent to irrigate all the practicably irrigabkereage

on the reservatioff. Read narrowly, Arizonatands for the proposition that Indian tribes andy

entitled to the amount of water necessary for atimn>’ A better reading of Arizondraws upon the
purposes of the reservatidh. The amount of watered reserved would be basetfiloal culture and
economy, rather that the number of acres withinréservatior. And, the amount of water reserved

would naturally expand to meet tribal needs asItittan tribe grows and chang®s. Despite the

2 Winters 207 U.S. at 565-67.

30 Erickson, 15 OL. ENVTL. L. J.at 428.

31 Goodman, 20 LAND RESOURCES& ENVTL. L. at 193-94.

32 Winters 207 U.S. at 565-67.

:i Goodman, 20 LAND RESOURCES& ENVTL. L. at 193-94.
Id.

35 Erickson, 15 L. ENVTL. L. J.at 428.

% Arizona v. California373 U.S. 546, 600-01 (1963).

:; Owley, 20 JLAND USE& ENVTL. L. at 81.

39::3:
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importance of Arizonan determining thequantity of water to which Indian tribes have rights, itedo
not touch upon thquality of water reserved for the Indian trib®s Although the reasoning of Arizona
could be expanded easily to protect water quadligian tribes have largely turned to provisiondhad
CWA to address the pollution of reservation waters.
The Clean Water Act

The primary objective of the CWA was “to restoredamnaintain the chemical, physical, and
biological integrity of the Nation’s waterd” The Act is primarily carried out through a petini
system, called the “national pollutant dischargmiglation system” (NPDES), that directly regulaties
discharge of pollutants into navigable watérs.An NPDES permit is required from the EPA to
discharge pollutants into waters from “point sogttalefined as discernible or discrete conveyances
such as pipes, ditches, channels, and turfielehe CWA calls on the EPA to administer the NPDES
and the Army Corps of Engineers to manage the peffiThe NPDES permits list types and amounts
of pollutants that entities are allowed to discledfg

The CWA establishes a pollution control regime whstates are the primary enforc&rsThe
CWA allows states to develop water quality standded all waters within their bordef8. These water
guality standards are based on the designatedafisedividual waters, whether municipal, industyial
commercial, agricultural, or recreational. Theteststandards must comply with all federal minimum
requirements, but can be more stringent if a stagires.’ States can also administer the NPDE
fact, forty-five states have chosen to do’sdhe EPA decides whether to delegate the admaitiistr of

the NPDES to a state based on the state’s capdeitiped by its adequacy of staff and funding af we

“1 Owley, 20 JLAND USE& ENVTL. L. at 81.
2 Clean Water Act, Pub.L. 92-500, § 2, 86 Stat. @blified as amended at 33 U.S.C. §§ 1251-13773200
*33 U.S.C. § 1342 (2003).

“1d.

533 U.S.C. § 1344(d) (2003).

*©33 U.S.C. § 1342 (2003).

*733 U.S.C. § 1251(b) (2004).

*$33 U.S.C. § 1313 (2001).

940 C.F.R. § 131.4(a) (1994).

033 U.S.C. § 1251(b) (2004).

L Owley, 20J.LAND USE& ENVTL. L. at 73.
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as its experience in managing state water pollutioms and program®. Despite a state’s broad
authority, the EPA retains full authority over pésmpolluters, and the state at all timésWhile the
EPA has never done so, it has the right to revostata’s ability to administer any regulation prarg*

Originally, only the federal government and statgth approved programs had the ability to
administer CWA programs. In 1987, however, Corgrasended the CWA to treat Indian tribes as
states for certain purposes. These amendments broadened tribal regulatoryoetythover water
resources, allowing Indian tribes to exercise #mes rights and responsibilities as states. Inttibes
could act as states in the realms of receivingtgrarsetting water quality standardsadministering
permits>® managing nonpoint sourc&sand other progranfS. The “treatment as a state” concept put
Indian tribes on an equal footing with states, Ifjnallowing tribes to assert their “environmenéthic”
in a meaningful mannér.

“Treatment as a state” status is not autonfatiédn Indian tribe applying for “treatment as a
state” status must submit a detailed applicatiotheoEPA showing that certain criteria are satisie
An Indian tribe must demonstrate the following:

1. The Indian Tribe is recognized by the Secretdthe Interior and meets the definitions in

§ 131.3 (k) and (),

2. The Indian Tribe has a governing body carryng substantial governmental duties and
powers,

3. The water quality standards program to be aidteired by the Indian Tribe pertain to the
management and protection of water resources wariehvithin the borders of the Indian
reservation and held by the Indian Tribe, withia torders of the Indian reservation and
held by the United States in trust for Indianshivitthe borders of the Indian reservation

and held by a member of the Indian Tribe if sucbpprty interest is subject to a trust
restriction on alienation, or otherwise within therders of the Indian reservation, and

2 Owley, 20J.LAND USE& ENVTL. L. at 73.
zj 33 U.S.C. § 1342(c) (2003).
Id.
*33 U.S.C. § 1377 (2003).
33 U.S.C. § 1281-1289 (2003).
"33 U.S.C. §8§ 1313, 1315, 1318, 1319 (2003).
*$33 U.S.C. § 1342 (2003).
%933 U.S.C. § 1329 (2003).
933 U.S.C. §8 1254, 1256, 1313, 1315, 1318, 1338411329, 1341, 1342, 1344, 1346 (2003).
61 SeeDussais, 33 W ENG. L. Rev. at 654-55.
6233 U.S.C. § 1377(e) (1994).
%340 C.F.R. § 131.8 (2003).
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4. The Indian Tribe is reasonably expected to dqgable, in the Regional Administrator's
judgment, of carrying out the functions of an efifez water quality standards program in
a manner consistent with the terms and purpostsedict and applicable regulatioffs.

Once an Indian tribe files its application, the Epvides notice of the application to all involved
entities and individuals and allows for a commeetiql®® If the EPA finds that the Indian tribe’s
application meets the requirements, “treatment ssi@” status will be grantéf. In general, once an
Indian tribe is deemed eligible for “treatment astate” status under one EPA program, it need only
establish that it has the capability to implement subsequent prografh.Beginning in 1994, an Indian
tribe was allowed to submit water quality standagidsultaneously with an application for “treatmast
a state” statu®

The 1987 amendments to the CWA had serious ramiditafor the civil jurisdiction of Indian
tribes. The CWA calls for the regulated water tgses to be “held by an Indian tribe, held by the
United States in trust for Indians, held by a mendfean Indian tribe if such property interest ibgect
to a trust restriction or alienation, or otherwigiéhin the borders of an Indian reservatiéa.'Under this
provision, an Indian tribe would appear to havehatrity over land owned by nonmembers so long as it
is within the borders of a reservation. Howevle EPA has not read the CWA as a delegation of
authority over lands owned by nonmemb@rsUnlike the CAA, the EPA has interpreted the CWA t
require that Indian tribes show they have inhegarthority to regulate activities on lands owned by
nonmembers within reservation boundaffeshe EPA draws upon the common law to establishsa-

by-case framework to determine jurisdiction ovezsin lands owned so that it can identify “potential

threats against water quality as they relate tg#récular Indian tribe’s health or welfar&”

%440 C.F.R. § 131.8(a)(1)-(4) (2003).
%540 C.F.R. § 131.8(c)(4) (2001).
33 U.S.C. § 1377(e) (1994).
" Suagee, 131STHOMAS L. REV. at 39.
% d. at 38.
‘733 33 U.S.C. § 1377(e)(2) (2003).
Id.
56 Fed. Reg. 64,876 (Dec. 12, 1991).
2 SeeMontana v. United Stated50 U.S. 544 (1981).
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The provisions of the CWA have given Indian trilzekegal basis to assert authority over water
resources beyond the exterior boundaries of thervagon in certain circumstances. Water pollution
does not stop at state or reservation borders. ré@tndations promulgated under the CWA specifically
allow Indian tribes to set water quality standanmi®re stringent than surrounding states and
municipalities” When jurisdictions set conflicting water qualgtandards, downstream users receive
special consideratioff. Although the CWA does not specifically requiresipam dischargers to
comply with downstream water quality standards, B has the authority to direct such compliance
when it feels it is warrante@. Thus, Indian tribes have strong procedural righgsinst upstream
polluters. The ability of Indian tribes to impdbe activities of polluters off the reservationglirding
other states and municipal entities, is significant

Indian tribes appear most interested in managing preserving their water resources.
Currently, 23 Indian tribes are approved to esshbivater quality standards in their territori@sA
number of tribes have also enacted comprehensiverwades that regulate water use on their
reservations! These codes address both allocation and watditygoancerns’®> Some of these Indian
tribes are motivated to manage their water resgubeeause their livelihood depends on fisheries or
irrigation.”® Others are concerned for the integrity of theitunal environment® All can agree that

water plays an integral role in the spiritual livi#gheir people.

3 Owley, 20 JLAND USE& ENVTL. L. at 82.

"|d. at 76.

33 U.S.C.§ 1342(b)(3) (2002); sAszona v. Oklahoma503 U.S. 91, 105 (1992).

5 Owley, 20 JLAND USE& ENVTL. L. at 78.

" Michael C. Blumm, Unconventional Waters: The @&evolution in Federal and Tribal Minimum Streatowgs, 19
7ESCOLOGY L. Q. 445, 477-78 (1992).

79::3:
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TheClean Air Act

The primary focus of the CAA is the achievemenhedlthy air quality throughout the Natigh.
Under the CAA, the Administrator of the EPA is died to establish uniform National Ambient Air
Quality Standards (NAAQS) for individual air poléuitts that have been determined to affect humans
adversely, such as sulfur dioxide, carbon monoxated ozon& The NAAQS define federally
accepted concentrations of these pollutants irath€ In addition to establishing air quality standards
the EPA assumes primary responsibility for develgpand managing programs that require a high
degree of uniformity, such as a program to phasewlstances that deplete the ozone 1&Yer.

States play an important role in the implementatibthe CAA. Air quality standards, after all,
do not themselves produce clean air. While the B4 the national standards and requirementssstat
typically write and implement the programs thatiach the NAAQS™® In order to implement a
program, a state must first demonstrate that it ddequate legal authority and resources to meet
minimum federal requiremenf8. If a state can make this showing, the EPA deteyti the state the
authority to implement and enforce the provisiohthe CAAZ" However, the EPA reserves the right
to monitor enforcement and compliance and the righbring enforcement actions against suspected
violators®®

Originally, only the federal government and stateth approved programs had authority to
administer CAA programs. However, when Congreseratad the CAA in 1990, it added a new
provision, permitting the EPA to treat Indian tisbas states for the purposes of regulating airitgfal

The 1990 amendments to the CAA broadened triballaggry authority over air resources within

8L Clean Air Act, Pub.L. 88-206, § 1, 77 Stat. 39adjfied as amended at 42 U.S.C. §§ 7401-7642 (3000)
8242 U.S.C. 88 7401-7642 (2000).

83|_d.

859 Fed. Reg. 43,957 (Aug. 25, 1994).

8 |d.

seﬁ

87|_d'

88I_d:

8942 U.S.C. § 7601(d)(2)(b) (2000).
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reservation boundaries and other areas under fibiatiction®® The amendments provided Indian
tribes with new opportunities to assert their “@amimental ethic” in Indian country.

As under the CWA, “treatment as a state” statusoisautomatic. An Indian tribe applying for
“treatment as a state” status must submit a ddtaigplication to the EPA showing that certain cidéte
have been mef. An Indian tribe must demonstrate the following:

1. The Indian tribe has a governing body carrying suibstantial government duties and

powers,

2. The functions to be exercised by the Indian trikertgon to the management and
protection of air resources within the exterior bdaries of the reservation or other areas
within the tribe’s jurisdiction, and

3. The Indian tribe is reasonably expected to be dapaim the judgment of the
Administrator, of carrying out the functions to égercised in a manner consistent with
the terms and purposes of this chapter and alicgipé regulationd®

Once an Indian tribe files its application, the EpAvides notice of the application to all involved
entities and individuals and allows for a commeetiqgl® If the EPA finds that the Indian tribe’s
application meets the applicable requirementsatinent as a state” status will be grartedOnce an
Indian tribe is deemed eligible for “treatment astate” status under one EPA program, it need only
establish that it has the capability to implement subsequent prograth. An Indian tribe is permitted

to undergo eligibility review at the same timedeks approval for a particular air quality progrm.

The 1990 amendments to the CAA had serious imphieatfor the civil jurisdiction of Indian
tribes. To qualify for “treatment as a state” gtatan Indian tribe must demonstrate that the ‘tione

to be exercised by the Indian tribe pertain tortteagement and protection of air resources withen t

exterior boundaries of the reservatiam, other areas within the tribe’s jurisdictioii® The EPA

9 Steffani A. Cochran, Comment, Treating Tribes &8 Under the Federal Clean Air Act: Congresdi@rant of
Authority-Federal Preemption-Inherent Tribal Autityr26 N.M.L. REv. 323 (1996).
91 SeeDussais, 33 BWENG. L. REv. 653 at 656.
9242 U.S.C. § 7601(d)(2) (2000).
9342 U.S.C. 7601(d)(2)(A)-(C) (2000).
% 40 C.F.R. § 49.9(b), (c) (2002).
%42 U.S.C. § 7601(d)(2) (2000).
zj 59 Fed. Reg. 43,962 (Aug. 25, 1994).
Id.
%42 U.S.C. § 7601(d)(2)(B) (2000) (emphasis added).
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interprets this provision as an express congreabidelegation of authority to Indian tribes to rizge

all air resources on reservations, as well as ressuoutside the technical reservation boundaries,
assuming the tribes can make a particularized fimdif authority over the off-reservation soufceln

the latter case, the EPA has made clear that Irtdiaes can implement CAA programs on these lands
only if they demonstrate regulatory authority otlee affected areas under general principles ofré&de
Indian law*®

The transboundary nature of air pollution greatynplicates Indian tribes’ efforts to protect
their air resources. As a result, the CAA provitlege primary means to address transboundary air
pollution problems® First, Indian tribes and states can redesigna@sahat are already meeting the
NAAQS, imposing stricter air quality requirementsconstrain upwind emission¥ Second, tribes and
states can petition the EPA to regulate upwind cesurthat are significantly interfering with the
maintenance of their air quality standattfs.Third, the CAA encourages cooperative plannirfgres
among Indian tribes and states to address reggmadé pollution problem®®* The ability of Indian
tribes to impact the activities of off-reservatiolluters is significant.

The EPA has identified statutory provisions for ghi“treatment as a state” status is not
appropriate. For example, regulations promulgatethe EPA exempt Indian tribes from “treatment as
a state” status with regard to certain citizen puivisions'®> The CAA authorizes any person who
provides advance notice to bring certain civil @a$ in federal district court against states inrthe
capacity as states, to the extent permitted byEtBeenth Amendment to the Constitutifh. The EPA

declined to take a position on the extent to whiodian tribes are subject to this citizen suit

% Milford, supra note 45, at 221.

1063 Fed. Reg. 7259 (Feb. 12, 1998).

105 Milford, 44 NAT. RESOURCES]. at 229.

10242 U.S.C. § 7474(a), (c) (2000).

19342 U.S.C. § 7426(b)-(c) (2000).

104 5ee42 U.S.C. § 7511(a) (2000); 42 U.S.C. § 7492@0@.
19563 Fed. Reg. 7254, 7260 (Feb. 12, 1998).

1% 42 U.S.C. § 7604 (2000).

12
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provision’®” The EPA reasoned that this question should h®ves by established principles of tribal
sovereign immunity®

Regulations promulgated by the EPA also exempaimttibes from “treatment as a state” status
with regard to judicial review of certain tribal\ygrnmental action®® For example, the CAA requires
judicial review of a final permit actiol® The EPA recognized that some avenue for appetiba
governmental actions to an independent review bmaiyht to be providet:® However, the EPA
declined to consider alternative means for progdhmat review until Indian tribes actually submukizir
quality permit programs to the EPA for approVal.

Indian tribes have demonstrated increasing interedeveloping and administering air quality
programs=®* The number of Indian tribes receiving federahgsao initiate or operate air programs has
grown from about 20 in 1995 to more than 120 in280 The latter number represents more than 20
percent of the 556 federally-recognized Indianesilin the United StatéS> While a few Indian tribes
have major air pollution sources on their reseoraj most are concerned primarily with the cumuéati
effects of minor sources of pollutid® Other tribes are particularly concerned with ¢meironmental
impact of off-reservation activities and want taléstrong air quality programs so as to betteratiede
with neighboring states, local governments, andistries'’’ No matter the motivation, all see air

resources as cultural resources worthy of protedtid

19763 Fed. Reg. 7254, 7260 (Feb. 12, 1998).
19863 Fed. Reg. 7261 (Feb. 12, 1998).

19940 C.F.R. § 49.4(p) (2002).

110 |d.

11163 Fed. Reg. 7254, 7262 (Feb. 12, 1998).
112

Id.
113 Milford, 44 NAT. RESOURCESJ. at 213.
141d. at 213-14.
15 Milford, supra note 4, at 214.

118 Milford, NAT. RESOURCESJ. at 214.
117 Id

118 G
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THE PRINCIPLES AND PARALLELSOF SOVEREIGNTY
Principles of State Sovereignty

Before analyzing the “treatment as a state” coneeptits effect on Indians, non-Indians, and the
environment, we must first examine what is foratesto be sovereign. As a model of understandiag t
meaning of “state” and “sovereignty” in Americapkassor Alexander Bickel has pointed out two lines
of political reasoning which shape American poditiand legal thougHt® Professor Bickel writes that
two diverging traditions — one “liberal” and th&her “conservative” — have long competed for cdntro
of the American democratic process and constitatispstem-*°

Professor Bickel largely identifies the liberaldition with the writings of Thomas Paill&. Paine
argued that people, by logical necessity, precemeernment?® Paine believed that individual persons
first entered into compacts with each other, tr@sapacts being the only mode in which governments
have a right to arise, and the only principle oricitthey have a right to exist Thus, the people must
consent to government, for that it putting the etffeefore the causé? The people must first authorize
government, being government’s only legitimate seuof sovereignty. The essence of the liberal
tradition is that the government does not haveptheer to do anything the people have not authorized
the government to dt§>

Professor Bickel identifies the conservative tiaditwith the writings of Edmund Burké® Burke
and others argue that government arises out dirgiisocietal exigencies — geography, economy, and

religion — and emerges as a spontaneous “stateThecontinuedexistence of the state is thus justified

M9 Richard A. Monette, Treating Tribes as States Wikgeleral Statutes in the Environmental Arena: Whaws of Nature
and Natural Law Collide21 Vr.L. Rev. 111, 118 (1996).
E‘i Alexander Bickel, iE MORALITY OF CONSENT3 (1975).
Id.
122 Thomas Paine, IBHTS OFMAN 186-87 (1958).
123|d. at 186.
1241d. at 186-87.
125 Monette, supra note 41, at 118.
126 Bjckel, THE MORALITY OF CONSENT, at 20-21.
127 Monette, supra note 44, at 119.
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by the continuedconsent of the peopté® When the people do not consent, the state hasl act its
own source of sovereignty, which precedes and sefdes that of its own peopfé. The exercise of
power without attaining authority, or prior to atiag consent, is the essence of the “state police
power."3°

These diverging traditions may be cast in termtenftorial or popular sovereignty® Territorial
sovereignty reflects the conservative politicalditian.**> On the other hand, complete popular
sovereignty reflects the liberal traditii. These traditions compete for control of the dematic
process. In the context of environmental regutatdisputes are often transboundary, pitting migtip
adjacent sovereigns against each other over shareitbrial boundarie$®® Or, disputes may be
intrastate, pitting notions of territorial soveneig against notions of popular sovereighty. Today, the
extent to which each political tradition prevailaries from state to stat®® However, regardless of
which prevails, the important point is that stgeedously guard their right to determine which ttiaah
prevails™®’ As long as the balance between the traditiordetermined by that state’s own citizenry,
within that state’s own territory, free from outsidhfluence, its overall sovereign integrity rensain
intact™3®

The forces of history have diminished states’ sgtd determine their own governance. The
original thirteen states pre-existed the Constttf® Early American political thinkers disagreed

whether the primary source of state sovereignty tvageople or the state itself, but both sidesedr

that the Union — a confederation of states andggmnegation of peoples — would not, in and of itsed

128 Monette, 21 V. L. REV. at 118.
1294,
130 Monette, supra note 45, at 119.

131 Monette, 21 V. L. REV. at 122.
132 |d.

133E

134M

135M

138 1d. at 119.

137M

138 9. at 122.

139 THE DEBATES IN THESEVERAL STATE CONVENTIONS ON THEADOPTION OF THEFEDERAL CONSTITUTION 465 (Jonathan
Elliot ed., 2d ed. 1941).
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a source of sovereignt§® Rather, the states were to imbue it with cergmmerning poweré* The
federal government was to be a government of lanigganted powers? In order to protect those
limited powers, it would be given supremdgy.In order to protect the states from the suprencdidie
federal government, their sovereignty would be dusdth the vastness of inherent sovereignty,
extending well beyond the reach of the supremadpefederal governmefit? Consequently, neither
the federal government nor the states would triutmpdr the othet?® Rather, they would engage in a
continued struggle for dominion, each checking titber’'s intrusions upon the liberty of the
individual

The Supreme Court has very recently articulatedintygort of states’ territorial sovereignty/.

Global sea levels rose somewhere between 10 awdritineters in the course of the twentieth century
as a result of global warmirt® These rising sea levels began to swallow Massattsl coastal
land*® As a result, Massachusetts and several othesspatitioned the EPA to regulate emissions of
carbon dioxide and other gases contributing to @lekarming™>° Massachusetts argued that the EPA
was required to regulate these greenhouse gases timel CAA, which states that Congress must
regulate any air pollutant that can “reasonablyabticipated to endanger public health or welfdré.”
The EPA denied the petition, claiming that the Cédes not authorize the EPA to regulate greenhouse

gas emission§? Massachusetts sought review in the Court of Ajspéea the District of Columbia

Circuit®® A divided panel ruled in favor of the EPA. Calling global warming the “most pressing

149 Monette, 21 V. L. REv. at 120.

141 THE DEBATES, at 465.

12y.S. @NsT. amend. X.

13U.S. @NsT. art. VI, cl. 2.

%4 Monette, 21 \. L. REv. at121.

i:zUnited States Term Limits v. Thorntofil4 U.S. 779, 838-39 (1995) (Kennedy, J., cotig)r
1d.

147 Massachusetts v. Environmental Protection Agehgy S. Ct. 1438, 1453-56 (2007).

148
Id. at 1456.

149 Id

15014 at 1449.
151 |d

152 |4 at 1450.
1531d. at 1451.
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environmental challenge of our time,” a group @tas, local governments, and private organizations,
alleged in a petition for certiorari that the EPAdhabdicated its responsibility under the CAA to
regulate the emissions of four greenhouse gasgaging carbon dioxidé>®

Article 1l of the Constitution limits federal couijurisdiction to “cases and controversié2”
These words confine the business of federal caartgiestions presented in an adversarial contekt an
in a form capable of resolution through the judigieocess>’ On appeal, the EPA maintained that
because greenhouse gas emissions inflict widespneaal, the doctrine of standing presented an
insurmountable jurisdictional obstacle to the patiers’ claims:>® The question of standing is whether
the petitioners have such a personal stake in titeome of the controversy as to assure “concrete
adverseness which sharpens the presentation adsiaguon which the court so largely depends for
illumination.”® To establish standing, a litigant must demonsttaat it has suffered a concrete and
particularized injury that is either actual or inmant, that the injury is fairly traceable to thdeshelant,
and that it is likely that a favorable decisionlwéidress that injury?°

It was of considerable relevance to the Court Massachusetts was a sovereign state, and not a
private individual:

This is a suit by a State for an injury to it is dapacity of quasi-sovereign. In that capacity,

the State has an interest independent of and béhéntitles of its citizens, in all the earth and

air within its domain. It has the last word asmieether its mountains shall be stripped of their

forests and its inhabitants shall breathe puré®air.

The rising sea levels had begun to swallow Masssttsl sovereign territor{??> The EPA’s refusal to

regulate greenhouse gases presented an actuahamdent risk of harm to the States’ territdfy. The

154 Massachusettd 27 S. Ct. at 1451-52.

19514, at 1446.

1%61d. at 1452 (quoting U.S.@NsT. art. I11).

57 Massachusettd 27 S. Ct. at 1452 (citing Flast v. Coh8a2 U.S. 83, 95 (1968)).

198 Massachusett427 S. Ct. at 1453.

1391d. (quoting_Baker v. Car369 U.S. 186, 204 (1962)).

180 Massachusettd 27 S. Ct. at 1453 (citing Lujan v. Defenders\ifdlife, 504 U.S. 555, 560-61 (1992)).
161 Massachusettd 27 S. Ct. at 1454 (quoting Georgia v. TenneSssper Ca.206 U.S. 230, 237 (1907)).
162 Massachusettd27 S. Ct. at 1454.

18319, at 1455.
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State’s well-founded desire to preserve its tatyitand, therefore, sovereignty gave it a stakehm t
outcome of the case sufficiently concrete to warride exercise of judicial powé?* The Court
ultimately found that Massachusetts’ claims satsfone of the most demanding standards of the
adversarial process, based in large part on thredtt® State’s territorial sovereigntyy.
Massachusettstands for the proposition that the federal govennt may be responsible for
protecting a state’s territory. Infringement ostate’s territorial sovereignty is not to be takightly.
However, the Court’s rationale does not end thejastice Stevens writes, “When a State enters the
Union, it surrenders certain sovereign prerogativ€s This statement, along with the Court’s citation

to Tennessee Coppereaffirms the notion that states are sovereigmsegisting the United States,

imbued with powers through dominion over theiritery.®” Indeed, the language of Tennessee Copper

is perhaps as clear an articulation of the primcgdlterritorial sovereignty as can be found in@uwart’s
jurisprudencé®® It is interesting that the Court’s adherentsh®e tonservative political tradition fail to
adopt this rational&®

The meaning of “state sovereignty” remains in fluXhe early federalism debates were not
conclusive as to whether the original colonies @decd the Constitution as free and independent
states-’® Even today, the several states and their peapleotl always determine the ultimate balance
between their respective spheres of sovereitfiityin a territorial dispute between adjacent statfes,
federal government may side with one state agaimsther staté’’ In an intrastate dispute, the federal

government may side with the states’ unfetteredegmance over its territory at the expense of its

184 Massachusettd27 S. Ct. at 1455.

165 |d

1%%1d. at 1454.

1871d. (quoting 206 U.S. at 237).

168 SeeTennessee Coppe?06 U.S. at 237.

169 SeeMassachusettd 27 S. Ct. at 1463-78 (Roberts, Scalia, Thoma Adito, JJ., dissenting).

% Monette, 21 . L. Rev. at 121-22; see algerintz v. United State$21 U.S. 898 (1997); New York v. United Stats85
U.S. 144 (1992); Garcia v. San Antonio Metro. TibAsith., 469 U.S. 528 (1985); National League of Citie¥Jsery 426
U.S. 833 (1976).

"I Monette, 21 V. L. Rev. at 123.

172 |d
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people!”™ Or, the Union may side with the state’s peoplehat expense of the state’s unfettered
governance over its territofy* The very fact that the Union plays a role in ingttthis balance
infringes on and defines the contemporary meanirigtate sovereignty*”

Principlesof Tribal Sovereignty

Before analyzing the “treatment as a state” concept must also understand what it is for an
Indian tribe to be sovereign. Indian tribes sesrthovereignty as both territorial and popularg &me
inherent tensions between the two lie at the hefateir governance as wéll® A young Indian activist
had grown weary of his own strained explanationsai-Indians of what Indians meant when they said
“our sovereignty.*”” So he asked a respected elderly Indian coupleecTribe, “Just what do we mean
when we say ‘sovereignty’?® In response, the old man reached for his walktiuk, drew a deep line
in the dirt, pointed to one side and then the gthed said, “That's North Dakota. This is Turtle
Mountain. That is sovereignty® The young man then turned to the elderly womaa suibtly added,
“This is sovereignty,” as she pointed directly desherself®® To the young man, it stood to reason that
the old man, the warrior and protector of his peppiould define sovereignty by separating the
homelands of his people from that of oth&/slt also stood to reason that the old woman, mani and
bearer of life, saw the ultimate power coming frathin, running through the lives of the peopfé.

An Indian tribe thus derives its sovereignty frotea people and its territory, not the United
States®® The inherent sovereign powers of Indian tribasegally include the power to adopt their own

form of government, to determine tribal memberstopegulate the domestic and commercial relations

7% Monette, 21 V. L. REv. at 123.

17 1d.; seeCooper v. Aaron358 U.S. 1 (1958); Brown v. Board of Edu849 U.S. 294 (1955).
' Monette, 21 V. L. REv. at 123.

178 |d. at 125.

171d. at 124.
178 |C|

179E
1804
1814
1824

183 \Worcester v. Georgi@1 U.S. (6 Pet.) 515, 559 (1832): Cherokee NatidBeorgia30 U.S. (5 Pet.) 1, 17 (1831).
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and conduct of individuals under their jurisdictiamd to raise revenues through taxatfn.Indian
tribes also retain inherent sovereign authorityegulate their land and resources through the passa
and enforcement of environmental laws and reguiati’ Whether these laws have any impact upon
the conduct of nonmembers or upon activities ord lawned by nonmembers, however, has been
strenuously contested through the years.

The territorial sovereignty of Indian tribes can baced to the famous case, Johnson v.
M’Intosh.*®® Mr. Johnson, an American citizen, purchased ptypa Indian country directly from a
tribe with which the United States had no tre&fy Some years later, the Tribe sold land to the édhit
States, including the parcel the Tribe had isswett. Johnsort®® The United States then issued a
patent to Mr. M’Intosh for the parcel Mr. Johnsonwned*®® Mr. Johnson sought redress in federal
court to have his conveyance from the Tribe uph®ldUltimately, the Supreme Court sided with Mr.
M’Intosh.***

Johnsorhas been misconstrued as standing for the prapositat the Tribe could not issue good
title to its territory. Yet, this interpretatiognores one key portion of Chief Justice Marshalpgion
in which he wrote, “The person who purchases lafidsn the Indians, within their territory,
incorporates himself with them, and so far as retspthe property purchased, holds their title under
their protection, and subject to their laws?” Chief Justice Marshall recognized that if a perkeld
property under a tribe’s authority and the tribdsaguently sold the encompassing territory, that

person’s legal recourse lie with the tribe and with the purchasing sovereigft This portion of the

i:: Milford, 44 NAT. RESOURCES]. at215.
Id.
18 Johnson v. M’Intosh21 U.S. (8 Wheat.) 543 (1823).
187|d. at 560-61.
188 |d. at 560.
189M
1904, at 571-72.
191d. at 604-05.
1921d, at 593.
193&
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opinion recognizes that Indian tribes possess enteterritorial sovereignty, including the power to
issue title to whomever they pledsé.

The latter two cases of the Marshall trilogy pa@ntdifferent picture, demonstrating that the
inherent sovereignty of Indian tribes is not withdimitation!®®> The Constitution provides, “The
Congress shall have the Power to regulate Commeitte foreign Nations, and among the several
States, and with the Indian TribéS® The Indian Commerce Clause is not the ultimatercs of
Congress’ authority over the Indian tribes, but eherecognition of the long-standing relationship
between the Indian tribes and the United SthteswWhile treaties are generally tools of internagibn
relations, a treaty between an Indian tribe anduhited States was not a grant of rights to theefi®
It was a reservation of some inherent rights armkssion of otherS® In return, the United States
assumed responsibility for the well-being of Ind@ople?® Thus, while Congress has plenary power
over the Indian tribes, it also has the resporigitiid protect these “domestic dependent natiéfis.”

A vital corollary to the principle of retained tebsovereignty is that states have no authority ove
Indian tribes’ internal affairs, lands, or resow€& The grant of plenary power to Congress to regulat
Indian affairs was a reasoned judgment by the Fraoeexclude states from regulatidn. Even at the
time of the Founding, the states had proved toerety enrich themselves at the expense of Indian
tribes and Indian land8* The power of the federal government was consiti¢ne only feasible

protector of Indian interest®> While Congress’ plenary powers afford it the fallthority to destroy

% Monette, 21 V. L. Rev. at 128.
19 SeeWorcester31 U.S. (6 Pet.) at 561; Cherokee Natid® U.S. (5 Pet.) at 17.
%Y. S. @nsT. art 1, § 8.
197 Cherokee Natior80 U.S. (5 Pet.) at 17.
izzumted States v. Winan498 U.S. 371, 381 (1905).
Id.
200 Cherokee Natigr30 U.S. (5 Pet). at 17.
21 worcester31 U.S. (6 Pet.) at 561.
202 Id
23 Martha A. Field, The Seminole Case, Federalisrd,tha Indian Commerce Clays29 ARiz. ST. L. J. 3, 18 (1997).
2041d, at 18.
2054
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Indian tribes, the unique relationship betweenttilees and the United States also protects thedrib
from state incursiof’®

Even now, Indian tribes retain sovereignty indegeraf not only the United States, but also the
individual states within the Uniof!’ However, the inherent sovereign authority of lttdian tribes has
been diminished. Indian tribes have lost somelloofatheir inherent sovereignty through voluntary
relinquishment in treaty, by express congressi@mbgation, or whenever “inconsistent with their
status as domestic dependent natiGf{.This amorphous third category has become theapyirbasis
for attacks on Indian tribes’ sovereignty in enmimeental protection and land-use planning within the
exterior boundaries of their reservatiéfis.Nonetheless, the important point is that all treg not been
lost is retained.

Non-Indiansin Indian Country

Indian tribes and states are engaged in a constamgle; the exercise of sovereignty by one
grinds against the sovereignty of the other. Aderstanding of the General Allotment Act (GAA) of
1887 is necessary to fully appreciate the compkxiof this constant strifé’ In 1887, Congress
enacted the GAA, dismantling what appeared to baribst serious obstacle to the assimilation of the
Indians — the communal nature of property in Indéuntry?** The GAA authorized the federal
government to divide each reservation into desgphaiarcels and to allot a designated amount of land
to each individual tribal membé&P The GAA imposed restrictions on the acquisitioh tieese
allotments, requiring that the federal governmesid tiitle to the lands in trust for twenty-five ye&

Any “surplus” lands remaining after each tribal mEmwas awarded his or her share were available for

20%\Worcester31 U.S. (6 Pet.) at 561.

207 |C|.

298 Bliphant v. Suguamish Indian Trip435 U.S. 191, 208 (1978).

209 SeeBrendale v. Confederated Yakima Indian Nati4®2 U.S. 408 (1989).

210 seeGeneral Allotment Act of Feb. 8, 1887, ch. 119.S24t. 388 (1887) (codified as amended at 25 U.§§@31-334,
339, 341-42, 349-49, 354, 381(1994)).

21 Monette, supra note 151, at 134.

22 pct of Feb. 8, 1887, ch. 119.

13 Act of Feb. 8, 1887, § 5.
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purchase from the federal government or were plaweate public domain for homesteading by non-
Indians®**

Through the years, the GAA worked its indulgencedralian tribes. States bordered by Indian
country became reservations surrounded by stalm-Indians acquired property in Indian country
through the purchase of surplus lands, througlptivehase of property from tribal members during or
after the trust period, and through the purchaseraperty in Indian country after a sale or forecie
for tax purpose&™ Non-Indians also acquired property by inheritara®e many were descendants of
tribal members but were not eligible for tribal nesrship themselved® Tribal lands thus decreased
from approximately 140 million acres in 1887, to ifllion acres in 1900, to 48 million acres in
193427 |n 1934, Congress passed the Indian Reorganizatit (IRA) in an effort to end the loss of
territory and sovereignty that had resulted from @AA*'® But, the damage had been already been
done.

Oliphantwas perhaps the one of the first cases to fuligesce the devastating effects of the GAA
on tribal sovereignty. In Oliphanthe Court held the Suquamish Tribe did not hairainal jurisdiction
over non-Indians, as that power was “inconsistetit their status®*° In so doing, the Court provided a
powerful statement describing Indian tribes’ relathip with the United States: “By submitting ket
over-riding sovereignty of the United States, Imdiabes . . . necessarily give up their powenryonion-
Indian citizens of the United States except in amea acceptable to Congre$8™ This statement was a
reaffirmation of the principle that Indian tribeave ceded a degree of their rights and powers girou

their long-standing relationship with the Unite@tss.

214 Act of Feb. 8, 1887, § 5.

215 Frank Pommersheim,RID OF FEATHERS 19-20 (1995).
216
Id.

217 H

218 Seelndian Reorganization Act, ch. 576, 48 Stat. 9B3@) (codified as amended at 25 U.S.C. §8 46148676, 478-79
(1994)).

% Oliphant 435 U.S. at 208.

?29d. at 210.
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Montanafurther demonstrated that the loss of territonamehe loss of tribal sovereigr§: The
Crow Tribe prohibited hunting and fishing by nonnimrs within reservation boundarf&é. The State
of Montana asserted authority to regulate hunting éishing by non-Indians within the exterior
boundaries of the reservatiéfi. The United States and the Tribe sought a deoiarfsdgment to quiet
title to the riverbed of the Big Horn River, assagtsole authority to regulate all hunting and ifigh
activity within reservation boundariés® The Court ultimately held that the Tribe had rawpr to
regulate hunting and fishing by non-Indians on &adned by nonmembef%.

Montanaset forth the modern test for Indian civil juristibn. The Court, extending the holding of
Oliphant explained, “Though_Oliphanonly determined the extent of inherent tribal autly in
criminal matters, the principles on which it relisdpport the general proposition that the inherent
sovereign powers of an Indian tribe do not extenthe activities of nonmembers of the tri5&>” The
Court conceded, however, that “Indian tribes resame forms of civil jurisdiction over non-Indiaos
their reservations, even on non-Indian fee larfés.“A tribe may regulate the activities of nonmensber
who enter into consensual relationships with ti®etor its members. . . A tribe may also retairengmt
power when that conduct threatens or has sometdféact on the political integrity, the economic
security, or the health or welfare of the tril5é®”

Eight years later, the Court again addressed triejaiisdiction of Indian tribes in Brendafé®
The reservation of the Yakima Nation consistedwas aireas: one known as the “closed area” and the

other known as the “open ared” The “closed area” comprised two-thirds of theereation, was

221 Montana 450 U.S. at 544.
2221d. at 547.

2231d, at 549.
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2251d, at 557-67.
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2281, at 565-66.

229 Brendale 492 U.S. at 408.
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primarily forested, and public access to it wasrieted®*! The “open area” comprised the remaining
one-third of the reservation and was used for atjtical and residential purpos&8. Property owned
by nonmembers made up one-half of the “open &&aThe Tribe sought to zone the property of two
nonmembers, Mr. Brendale and Mr. Wilkinsoh. Mr. Brendale was a descendant of the Tribe,
although he did not meet the Tribe’s present djealibns for participatory membersHipy. He had
come into his property by inheritant&. Mr. Wilkinson, on the other hand, was not a dedeat of the
Tribe?®*” Although both proposed actions on their land pssible under county zoning laws, the
actions violated tribal zoning ordinancé&. The Tribe filed a declaratory judgment in fedecalirt,
challenging Yakima County’'s authority to zone landsthin the exterior boundaries of the
reservatiorf>> The Court ultimately held that the Tribe couldutate the activities of Mr. Brendale as
he owned land in the “closed area,” but not Mr. Kiviison as he owned land in the “open aréd.”

The Court’s reasoning rested on the Tribe’s abilitexclude nonmembers from the “open area.”
Because the Tribe did not have the ability to edelnonmembers from the “open area,” the Tribe lost
its sovereignty over that aréd. The Court considered the right to exclude themss of sovereignty
over tribal land$*? Justice White went on to heighten the standaduthe second prong of Montana
“The impact must be demonstrably serious and muomteril the political integrity, the economic

security, or the health and welfare of the triB¥."Justice White reasoned that this new standarddwou

#1Brendale 492 U.S. at 415-16.
232 |d
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3519, at 417.
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protect tribal interests while avoiding interferenwith state sovereignty and providing certainty in
zoning regulations to property ownéfs.
The Court again considered the right of an Indrdretto exclude nonmembers in Strate v. A-1

Contractors*® Strateinvolved a car accident on a state highway tleatersed tribal land$® Although

the state highway was on tribal land, the Tribe gemhted a right-of-way to the stafé. This right-of-
way precluded the Tribe from exercising the righexclusion’*® Because the Tribe could not exclude
non-Indians from the land, the Court viewed thedlas similar to land owned by a nonmenf@r.
Stratehas serious implications for examining the owngrsand thus authority to regulate, navigable
waters and submerged larfdS.

Indian civil jurisdiction can be defined in termiterritorial and popular sovereignty. The notion
of consent is the essence of popular sovereightyccordingly, the Court is weary to allow an India
tribe to assert authority over nonmembers livinthimi the boundaries of the reservation as theyato n
participate in the governance of the trf5e A nonmember, however, may manifest consent to the
governance of the Indian tribe by entering intamasensual relationship with the Indian tribe or ohe
its members$> In that case, the Indian tribe can assert itsdigtion over hinf>* On the other hand,
the assertion of authority for the health, safaty] welfare of the Indian tribe, regardless ofdbesent
of the individual, is the essence of territoriave®ignty?> Indeed, the Court may allow an Indian tribe
to assert its jurisdiction over a nonmember byuerdf his presence within the tribe’s territory whes

conduct threatens or has some direct effect opahigcal integrity, the economic security, or thealth

244 Brendale 492 U.S. at 431.

24> Strate v. A-1 Contractor§20 U.S. at 458 (1997).
24°1d, at 443.

2471d, at 442-43.

2481, at 454.

249 |C|

20 Owley, 20 JLAND USE& ENVTL. L. at 98-99.

%1 SeeMonette, supra note 41, at 118.

%52 Oliphant 435 U.S. at 210; see alsimited States v. Wheelet35 U.S. 313 (1978).
53 Montana 450 U.S. at 565-66.

254 |d

255 SeeMonette, supra note 45, at 119.

26



Reifenrath 2008

or welfare of the tribé>® While the balance of these traditions in Indiaurry is not determined
solely by the Indian tribes, free from outside umfhce, the fact that the federal government and its
courts play a role in setting this balance defihescontemporary meaning of “tribal sovereigny/.”
Parallels of State and Tribal Sovereignty
It makes great sense to treat Indian tribes assstaBoth Indian tribes and states are sovereign
entities located both in the boundaries of and it protection of the United Stat8& Indian tribes,
like states, are “distinct political communitiesving territorial boundaries, within which theirtharity

is exclusive.?®®

Also, like the original thirteen American colosjelndian tribes pre-existed the
Constitution. Indian tribes, like states, thusivietheir sovereignty from their people and theiritory,

not the federal governmeff’ Finally, mirroring the reservation of the powefghe states embodied in
the Tenth Amendment, the Court has declared tlatréaties with the Indian tribes were “not a graint
rights to the Indians, but a grant of rights frdmern.”?®* Treating Indian tribes as states is not without
firm constitutional underpinnings.

Montanais evidence of the parallel sovereign spheresdiah tribes and states. Indeed, the two
prongs of the_Montan@est may be derived from two of the most contergti@reas of American
constitutional law?®> The first prong, the “consensual relations” teftds a counterpart in the
“minimum contacts” test for state civil jurisdictié®® In the context of state civil jurisdiction, “tzue
Process Clause ‘does not contemplate that a seamake binding a judgmeint personamagainst an

individual or corporate defendant with which thatsthas no contacts, ties, or relatiorf&*” The

second prong, the “health, safety, and welfaret, issimply longhand for the “police power” anasys

%% Montana 450 U.S. at 565-66.

7 seeMonette, 21 V. L. REv. at 122-23.
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263 world-Wide Volkswagen Corp. v. Woodso#¥4 U.S. 286, 291 (1980); International Shoe\C®Vashington326 U.S.
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applied to state®® These similarities demonstrate that Indian triaed states are sovereign in much
the same way.

The governance of both Indian tribes and statedeffned by tensions between territorial and
popular sovereignty. The essence of popular sayEseis that a government may govern only those
who have authorized that government in the firstance, or those who consent through participation.
This liberal tradition can be seen in the first Nloraprong and in the “minimum contacts” test for state
civil jurisdiction?®’ The conservative political tradition, territoriabvereignty, holds that simple
presence within the sovereign’s territory justifiesertain level of governance over that individdal
The second Montanprong and the traditional police power of the etahllow governments to act
without prior consent and without popular authoffty Similar tensions thus lie at the heart of bogtest
and tribal governance.

Yet, Indian tribes are not sovereign in the samesesdhat states are sovereign. Congress has
unquestioned plenary power to deal with Indianesf3® While the Constitution restricts Congress’
power to limit the sovereignty retained by the esaf* “it is well-established that Congress, in the
exercise of its plenary powers over Indian affaimgy restrict the retained sovereign powers of the
Indian tribes.?’?> Congress may, in fact, exercise its plenary pewerthe destruction of Indian tribes.

There is, therefore, a greater transfer of powemfthe Indian tribes to the federal government than

from the states to the federal governnfét.

265 Monette, 21 . L. Rev. at117.
266 1d. at139-40.

%714, at 140.
268 |C|

269 H

70| one Wolf v. Hitchcock187 U.S. 553 (1903).

" New York 505 U.S. at 155-59.

"2 \Washington v. Yakima Indian NatipA39 U.S. 463, 501 (1979); see alerrion v. Jicarilla Apache Trihe55 U.S. 130,
148 n. 14 (1982); Oliphantt35 U.S. at 208.

273 Seminole Tribe of Florida v. Florid&17 U.S. 44, 62 (1996).
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Indian tribes are not states; they are “domestjreddent nations>** As sovereign entities, they
retain many, but not all, of the same rights argpoasibilities of the nations of the world. Ratkteain
viewing “treatment as a state” status as a sigafidederal recognition of Indian tribes’ authorityer
their environmental destiny, some Indian tribes“te@atment as a state” status as an irfSolfThey see
their sovereign nations, which should be considerecequal power with the federal government, as
down-graded to the role of a mere state, a sulbgidfathe federal governmeff® In general, however,
most Indian tribes are accustomed to treatmenéeseet entities and thus welcome this new statutory
recognition of their right to govern their naturasources’’

PRINCIPLESAND PARALLELSIN FEDERAL ENVIRONMENTAL REGULATION

It is clear that Indian tribes retain inherent seign authority to regulate the activities of tliba
members on their reservations. In most situatidrsyever, states have authority to assert civil
jurisdiction over nonmembers on nonmember fee laadsn within the boundaries of a reservafiéh.
The transboundary nature of pollution and the cbdudard pattern of land ownership on reservations
bring an almost unimaginable complexity to the etgment of environmental regulation in Indian
country. With an understanding of the historiaadl aheoretical parallels of state and tribal soiggty,
we can now begin to understand the significanceéhef “treatment as a state” concept in terms of
bedrock principles of federal Indian law: congresal delegation of authority, inherent tribal

sovereignty, and federal preemption.

274 Cherokee Natigr30 U.S. (5 Pet.) at 17.

2’5 Owley, supra note 82, at 77.

276 Id.

2'7d.; see alsdames M. Grijalva, Tribal Governmental RegulatiéiNon-Indian Polluters of Reservation Watéf$ N.D.
L. REV. 433, 440 (1995).

%’8 Montana 450 U.S. at 565-66.
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Congressional Delegation of Authority

Congress has broad authority to delegate regwylgbomwers to Indian tribes as tribes are
governmental entities with sovereign authority owir people and territord? Through congressional
delegation, an Indian tribe may obtain the autkotd regulate the activities of nhonmembers on
nonmember fee lands or outside the boundarieseofebervation, even if it does not meet the Montana
test?®®  Although the EPA reads the CAA as a clear deiegaf authority to Indian tribes, it does not
do so for the CWA.

The Clean Air Act

The EPA interprets the 1990 amendments to the @8/ congressional grant of authority to
Indian tribes.?® This interpretation is largely based on secti6®I{d)(2)(B) of the CAX®* That
section requires that the “functions to be exectigg the Indian tribe pertain to the management and
protection of air resources within the exterior boaries of the reservation or other areas witha th
tribe’s jurisdiction.”®® The EPA interprets this provision as an expremsgessional delegation of
authority to Indian tribes to regulate all air resmes within reservation boundaries, as well asesom
resources outside technical reservation boundasssiming the tribe can make a particularized riigdi
of authority over the off-reservation souf&. In the latter case, the EPA determines the extént
jurisdiction for each Indian tribe on a case-byechasis, taking into consideration whether the letgd
conduct has a direct effect on the tribe’'s healthwelfare substantial enough to support tribal
jurisdiction over nonmembef&>

The CAA contains two other provisions which revaalongressional delegation of authority to

Indian tribes. Section 7474(c) provides, “Landdhim the exterior boundaries of reservations of

219 United States v. Mazurid19 U.S. 544 (1975): see also Monta40 U.S. at 544; McClanahan v. Arizona State Tax
Comm’n 411 U.S. 164, 173 (1973); Worcestet U.S. (6 Pet.) at 557.
280

Id.

2159 Fed. Reg. 43,959 (Aug. 25.1994).
282
Id.

28342 U.S.C. § 7601(d)(2)(B) (2000).
2456 Fed. Reg. 43,962 (Aug. 25, 1994).
2556 Fed. Reg. 43,958 (Aug. 25, 1994) (citing Bréed492 U.S. at 408).
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federally recognized Indian tribes may be rededsaghaonly by the appropriate Indian governing
body.”® In addition, section 7410(0) provides that Tribaplementation Plans (TIPs) are applicable
to all areas located within the exterior boundaéshe reservatioi®’ Basic canons of statutory
construction require ambiguous provisions to berpreted liberally in favor of preserving tribal
rights?®® In light of this principle, the only permissibtenstruction of these provisions is that the CAA
is a federal grant of authority to Indian tribegpall air resources within the exterior boundaattheir
reservations.

The EPA relies on case law to include in its iptetation trust lands validly set aside for use by

an Indian tribe, but not formally labeled as a resgon. The EPA relies on_Oklahoma Tax

Commission v. Citizen Band Potawatomi Indian TrifeOklahoma®® Citizen Band Potawatomi

questioned whether a state may levy a tax overeiigasales occurring on tribal trust lafds. The
Oklahoma Tax Commission argued that since the ddibsnot occur on a formal reservation, the
exercise of state taxing authority was vaftl. The Court rejected this argument stating thgh&fttest
for determining whether land is Indian country does turn upon whether that land is denominated
‘trust land’ or ‘reservation.” Rather, we ask wiet the area has been ‘validly set apart for tleeais

the Indians.”*®* Thus, Citizen Band Potawatorsiipports the EPA’s interpretation of tribal regois

authority over air resources located on trust lamside formal reservation boundarfés.
The EPA’s interpretation of the CAA as a congrasal delegation of authority is not without its
critics. Opponents first argue that the interpietaopens the door to jurisdictional confliéf8. While

the EPA recognizes that jurisdictional disputes ragge, it remains firm that such disputes will not

28042 U.S.C. § 7474(c) (2000).
%8742 U.S.C. § 7410(0) (2000).
28 SeeMontana 471 U.S. at 766; County of Yakima02 U.S. at 269; Santa Clara Pugiigé U.S. at 59.
izi Oklahoma Tax Commission v. Citizen Band Potawatiomiian Tribe of Oklahoma498 U.S. 505 (1991).
Id.
2119, at 511.
292d. (quoting United States v. JohB7 U.S. 634, 648-49 (1979)).
293 Cochran, supra note 53, at 329.
29 Nance v. Environmental Protection Agenéy5 F.2d 701 (9Cir.), cert denied. sub. nopd54 U.S. 1081 (1981).
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overcome the EPA’s ultimate responsibility to podtehe environmerft®> As such, the EPA leaves
issues of tribal jurisdiction over areas outsidehtecal reservation boundaries to be determine on
case-by-case basi¥ Opponents also argue that the EPA’s interpretati®ates uncertainty for the
regulated communit§?’ However, a narrow interpretation of jurisdictidimited to geographic
boundaries would not alleviate this concéth.The exercise of tribal sovereignty, like the of
state sovereignty, as it relates to the regulatioair quality, will inevitably have extraterrit@aii effects
on neighboring communiti€g® In any event, even if the critics are right, bwlitribes may have
inherent sovereign authority to regulate air resesiion tribal lands.
The Clean Water Act

The plain language of the CWA appears to be anesspdelegation of authority to Indian tribes
to assert jurisdiction over all water resourceshimitreservation boundaries. The CWA calls for the
water resources to be “held by an Indian tribedhml the United States in trust for Indians, heydab
member of an Indian tribe if such property interisssubject to a trust restriction or alienatiam,
otherwise within the borders of an Indian reseroafi*® Based on this definition, land owned by
nonmembers in fee simple would seem covered bYCIV& so long as it is within the boundaries of a
reservation. Indeed, in the Brenddlkecision, Justice White specifically cited the C\@&an example
of an express delegation of congressional authdgtyindian tribes®* Further, in_Montana v.

Environmental Protection Agencyhe Montana federal district court acknowledghkdt tthe CWA

shows a clear intention to delegate jurisdictioreroall water resources within the boundaries of

reservations to Indian trib8% After all, without full ability to enforce CWA gulations, tribal

2% Nance 645 F.2d at 715.

2% See58 Fed. Reg. 67,976 (1993).

297 seeNance 645 F.2d at 715.

298 Seeid.

299 Seeid.

3033 U.S.C. § 1377(e)(2) (2003) (emphasis added).

301 seeBrendale 492 U.S. at 428.

302 Montana v. Environmental Protection Agen8y5 F. Supp. 945, 951 (D. Mont. 1996).
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administration of permit programs would be meargsgi®® Common sense dictates that Congress
would not have intended to enact a provision madanimgless by piecemeal jurisdictitfi.

Nonetheless, the EPA has been unwilling to reeddWA as a delegation of authority to Indian
tribes to assert jurisdiction over nonmember fewl$d”® In arriving at this interpretation, the EPA
relied upon the legislative history of the CWA. €TlEPA found the relevant legislative history
ambiguous and inconclusiv® The EPA declined to expand the scope of trib#harity beyond that
inherent in the Indian tribe in the absence of @press indication of congressional intétt.Given the
EPA’s unwillingness to read the CWA as a congresdidelegation of authority, an Indian tribe must
rest any assertion of jurisdiction over nonmemleer [ands within the boundaries of its reservation o
the notion of inherent tribal sovereignty.

Inherent Tribal Sovereignty

In the event the CAA and CWA do not constitute agressional delegation of authority, those
statutes could act to recognize an existing sogerpower of Indian tribes. Tribes generally retain
inherent sovereign authority to regulate their land resources through the passage and enforcement
environmental laws and regulatioifé. Outside the environmental arena, several fedgedlites treat
Indian tribes as states. In almost every instaaitber the statute or the attendant Court decibis
clarified that the Indian tribe, not the statutegyides the source of the tribe’s authofity. Thus, a
strong body of case law supports the notion thaspde the enactment of a federal statute treating

Indian tribes as states, the ultimate source bak@uthority rests with the tribe.

303 Cochran, supra note 217, at 101.
304 Montana 941 F. Supp. at 952.

30556 Fed. Reg. 64,876 (Dec. 12, 1991).
306 |d.
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3856 Fed. Reg. 64,876 (Dec. 12, 1991).

399 seeCalifornia v. Cabazon Band of Mission Indiad80 U.S. 202207 (1987) (The Indian Gaming Regulatory Act of
1988 is not a grant of power to tribes to govermigag in Indian country; a tribe has an inherenhrig regulate gaming
activities within in its territory); Kerr-McGee v. Navajo Tribe171 U.S. 195, 200 (1985) (The Indian Reorgararafict of
1934 is not a grant of tribal sovereignty; a trével its people are the source of its sovereighigher v. District County
Court 424 U.S. 382, 383, 389 (1976) (The Indian Childifate Act of 1978 is not a grant of tribal juriston over adoption
proceedings involving tribal members on the res@maa tribe has an inherent sovereign power toddeadoption
proceedings involving its members and the ICWA éarerrant states to comply).
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We turn to the first prong of the Montartast®'® Even without an express delegation of

congressional authority, Indian tribes retain imersovereign authority to exercise some formswlif ¢
jurisdiction over nonmember$! “A tribe may regulate the activities of nonmenserho enter into
consensual relationships with the tribe or its mersl5*'?

It is commonly understood that Montanacessarily decided that nonmembers do not have a
consensual relationship with an Indian tribe simply virtue of their status as landowners within
reservation boundari€s®> The land left the jurisdiction of the Indian &ibvhen the nonmember
acquired it But, was this transaction where the nonmembeuiesd) the property not a consensual
transaction between the Indian tribe or its memterShould the consensual relations test not be
applied to that first transactioft? For example, suppose a nonmember purchased prdgmen a tribal
member in a consensual transaction after the twierdyyear trust period lapsed in 1913. The larasw
then conveyed to another nonmember in 2008. I firgt transaction were consensual, the property
should still be subject to the Indian tribe’s jdiition regardless of who holds the dé&d.The chain of
title would reveal the consensual nature of thginal transactiori*® This theory is supported by Chief
Justice Marshall's indication that he who “purclsasends from the Indians, within their territory,
incorporates himself with them, and so far as retspthe property purchased, holds their title under
their protection, and subject to their law$>” Although interesting, this approach is not enddrisy any
modern court and is thus an insufficient basisufgpsrt tribal jurisdiction over natural resourcesfee

lands owned by nonmembers.

319 Montana 450 U.S. at 565-66.
311 Id

312|4 at 565.
313 |d

314 Monette, 21 V. L. REV. at 1309.
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We turn now to the second prong of the Montaest®° Indian tribes also retain inherent

sovereign authority to exercise civil jurisdictiomer nonmembers when their “conduct threatens sr ha
some direct effect on the political integrity, teeonomic security, or the health or welfare of the
tribe3?*  This “police power” analysis is particularly appriate in the context of environmental
regulation.

The EPA recognizes that Indian tribes likely mamt@herent sovereign authority over all air
resources within the exterior boundaries of thefervations??> The EPA assumes that the widespread
adverse impacts of air pollution are sufficientfutiill the second prong of Montarfa®> The EPA has
noted that the “high mobility of air pollutantsstéting in area-wide effects, and the seriousnéssich
impacts would all tend to support tribal inherentharity” over air resource€* The EPA does not
interpret the heightened standard under Brendalgreventing Indian tribes from asserting inhieren
authority over air resources on their reservatidns.Thus, even without a congressional grant of
authority over nonmember fee lands, Indian trillesly retain sovereign authority over all air resms
within the boundaries of their reservatidfs.

The EPA also recognizes that, absent congressidelgigation, an Indian tribe likely has
inherent authority over air resources on trust samdlidly set aside for use by the tribe, though no
formally labeled as a reservatitfi. In this instance, the EPA, citing Brendaas noted that “a tribe’s
inherent authority must be determined on a casealsg- basis, considering whether the conduct being
regulated has a direct effect . . . substantialughoto support the Tribe's jurisdiction over non-

Indians.®® Again, however, the widespread adverse impaciropollution are sufficient to satisfy

320 Montana 450 U.S. at 565-66.
321 Id

32256 Fed. Reg. 64,876 (Dec. 12, 1991).

3356 Fed. Reg. 43,958 n. 5 (Aug. 25, 1994).
324
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3556 Fed. Reg. 64,876, 64,877 (Dec. 12, 1991).

3% 56 Fed. Reg. 43,958 n. 5 (Aug. 25, 1994).
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32856 Fed. Reg. 43,958 (Aug. 25, 1994).
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that standard®® Thus, even without an express grant of authotitgian tribes likely have inherent
authority over air resources on tribal larigfs.

The CWA is not a delegation of authority to Indisibes to regulate all waters within the
boundaries of their reservatiotis. The EPA, relying on Montanaequires that an Indian tribe
demonstrate inherent authority over water resouncefee lands owned by nonmemb&fs.An Indian
tribe must demonstrate that the regulation reladé€sonduct that threatens or has some direct etiac
the political integrity, economic security, or héabr welfare of the tribe®®? As with air resources, the
EPA anticipates that this will be an easy showbaged on a generalized assumption that water ygualit
is related to human health and welf&te. Indeed, it would be difficult to imagine a sitieat where
serious threats to water quality would not havefqumod implications for tribal self-governmefit.
Thus, even absent a congressional delegation bbaty, Indian tribes likely retain sovereign autity
to regulate all waters within the boundaries ofrtheservations.

The Court considers the right to exclude the essehsovereignty over tribal land® When an
Indian tribe is unable to exclude people from thred, tribal authority is erodéd’ An Indian tribe may
not be able to restrict who can use waters runtiirgugh its land since navigable waters are sulbjeat
federal navigational servitud&® Even if an Indian tribe can show ownership ofigable waters and
submerged lands, it may not have jurisdiction yoctises arising out of activities on these lafidisThe

Indian tribe has lost its ability to exclude andréfore its jurisdiction over that ar&d. Nevertheless, an

Indian tribe could seek to invoke one of the Moatarceptions to regulate activities on the navigable

32956 Fed. Reg. 43,958 (Aug. 25, 1994).
330 |d.

3156 Fed. Reg. 64,876 (Dec. 12, 1991).
332
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334 SeeWisconsin v. EPA266 F.3d 741, 744 {7Cir. 2001) (citing 56 Fed. Reg. 64,878 (Dec. 1991)).
335 Bugenig v. Hoopa Valley Trih@29 F.3d 1210, 1220(<Cir. 2000).
33 Brendale 492 U.S. at 422-25; Strats20 U.S. at 454.
337
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338 Owley, 20 JLAND USE& ENVTL. L. at 98-99.
%3914, at 98.
3014, at 99.
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waters and submerged lands within its jurisdicfBn.This requirement may be more easily satisfied
when Indian tribes are seeking to retain theirighib fish or to protect waterways for culturaldan
religious reasond'
Federal Preemption

Without an express delegation of congressional auiiyhto Indian tribes, a strong argument
could also be made that the CAA, the CWA, and #wmlting EPA regulatory schemes preempt the
entire regulatory field of natural resources iniamdcountry. The Indian preemption test bars &stat
jurisdiction if it interferes with or is incompaté with federal and tribal interests reflected auéral
law, unless the state interests at stake are mirffito justify the assertion of state authorit§?” In
considering the relevant statutes in light of thdian preemption analysis, a court will balance the
tribal, federal, and state interests involV&t. Under this balancing test, a court will examiraste
interest to determine whether the state interesifiicient to support the exercise of state autpdf°

Indian tribes have strong interests in protecting bhatural environments of reservations and
tribal lands. An Indian tribe maintains sovereijgaver its people and territory, the right to cohthe
tribe’s natural resources through tribal law andtom, and the right to protect the health and weléd
its citizenry®*® These indicia of tribal sovereignty are fulfillechen an Indian tribe establishes and
maintains environmental agencies, administers enmiental programs, and enters into cooperative
agreements with other sovereigns to regulate itsraaenvironment?’ To allow states jurisdiction
over natural resources within the boundaries oémegions or other areas under the jurisdiction of

Indian tribes would seriously threaten tribal sgtfrernment and self-determination.

31 Owley, 20 JLAND USE& ENVTL. L. at 99.
342
Id.
343 New Mexico v. Mescalero Apache Trib#62 U.S. 324, 333-34 (1983).
344 See e.gWhite Mountain Apache Tribe v. Bracke¥48 U.S. 136, 145 (1980).
345
Id.
3°DyBey, et al., supra note 122, at 470-71.
347 Cochran, 26 N.ML. Rev. at 341.
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The federal government shares in Indian tribe®radt of fostering tribal self-determination and
self-government. Indeed, the federal governmeatehfiduciary responsibility to protect the sovgrei
spheres of the Indian tribd® The EPA policy for administering environmentalograms on
reservations recognizes the sovereign status lodltgovernments, independent tribal authority over
reservation affairs, and the underlying tribal sgbility for environmental programé’ Likewise, the
CAA and CWA are recognition of the principle thatlian tribes can be, and should be, responsible for
their environmental destiry® These are all indicia of a strong federal intef¥s To allow states
regulatory authority over natural resources witthie boundaries of reservations or other areas under
tribal jurisdiction would greatly threaten federabjectives of tribal self-government and self-
determinatior?>?

States too, however, have interests in controllivegnatural environments within their borders.
A state’s interests rest primarily with the intdésesf state citizens who, although not membersrof a
Indian tribe, may nonetheless be subject to trjbasdiction®>* States, understandably, are weary to
allow an Indian tribe to assert authority overestatizens who have not consented to the governahce
the Indian tribé>* Another asserted state interest is maintainiograprehensive and unified regulatory
scheme within the state’s territorial bord&ts.In the absence of a unified scheme, a state raigjute,
the state would face piecemeal areas of jurisdicind would thus have difficulty administering any
effective programi>® States would argue that tribal authority overmembers greatly threatens state

territorial and popular sovereignty.
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The Court has found justifications for state intoassufficient only in limited contexts. For

example, in_Puyallup Tribe v. Washington Game Depent®’ the Court held that the State of

Washington could regulate the hunting and fishinghts of Indians within the Puyallup Tribe
reservation where necessary to conserve fish ame§4 The Court’s ruling, however, was based on
years of protracted litigation and the fact tha Thibe had no existing tribal conservation regatat>*°

As noted by the Court, if the Tribe had effectivgulations, they would invariably preempt state
regulations®® As a matter of Indian law, after all, states hawe civil regulatory authority over
activities in Indian country absent an express oesgjonal authorizatioft-

The CAA and CWA arguably constitute federal lawsicihpreempt any assertion of state
jurisdiction over tribal air or water resources states lack sufficient interests to support that
jurisdiction®*? This is particularly true within the exterior buiaries of reservatiori&® It is less clear,
however, whether courts would view the CAA as pneteng state authority over “other areas within the
tribe’s jurisdiction,” or areas outside the exterimundaries of reservatiof¥. In that case, a court
would likely be called to engage in a traditione¢gmption analysis in light of notions of consitugl
federalisn® Nevertheless, in the absence of a congressioalgation of authority, federal
preemption is a powerful tool against encroachrbgrdtates.

CONCLUSION

Control over natural resources is especially imgdrfor communities and cultures that have a

close relationship with their land, water, and natworld. In an attempt to bridge long-standing

differences, the EPA issued a broad policy statémemmognizing the sovereign status of Indian trilmes

%7 puyallup Tribe v. Washington Game Departmda8 U.S. 165 (1977).
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%9 Cochran, 26 N.M. L. Rev. at 339.

30 pyyallup 433 U.S. at 178.

%11d.; see alsWilliams v. Lee 358 U.S. 217, 220 (1959); Worcestet U.S. (6 Pet.) at 515.
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1984. The EPA made it clear that Indian tribes, @d should be, in control of their environmental
destiny. Soon thereafter, the EPA took steps tkentiais policy a reality, leading the charge toctnhe
“treatment as a state” provisions in two major fatlenvironmental statutes. A new era in tribaitcol
over natural resources was born.

Today, disputes in Indian country often arise unitier CWA and CAA, two statutes in which
Congress authorized the EPA to treat Indian triagesstates. Although the “treatment as a state”
provisions in these statutes are significant antydawaited recognition of Indian tribes’ sovereign
authority over their natural resources, the prawisi bring an almost unimaginable complexity to
constitutional law, Indian law, and environmentalvl They raise fundamental questions about the
contemporary meaning of state and tribal sovergigtitwas the objective of this paper to answessth
guestions.

Indian tribes and states are similar in many waysth are sovereign entities located both in the
boundaries of and under the protection of the WniBtates. Like the original thirteen American
colonies, Indian tribes pre-existed the Constitutitndian tribes and states thus derive their sogaty
from their people and territory, not the federalgmment. Like the reservation of the powershef t
states embodied in the Tenth Amendment, the Sup@owet has declared that the treaties with the
Indian tribes were not a grant of rights to theidng, but a grant of rights from them. Finallypg®mns
between territorial and popular sovereignty liehat heart of both state and tribal governance. thie
find that treating Indian tribes as states is nitheut firm constitutional underpinnings.

The transboundary nature of pollution and the cbdmbard pattern of land ownership on
reservations bring an almost unimaginable compfearithe enforcement of environmental regulation in
Indian country. It is clear that Indian tribesaiatinherent sovereign authority to regulate thiveies
of tribal members on their reservations. Yet, estabave authority to assert civil jurisdiction over
nonmembers on nonmember fee lands, even withibdbadaries of a reservation. Even if Indian tribes

are given the authority to establish and administarironment programs we must wonder whether
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enforcement of those programs is practically pdssibThis question can be answered in terms of
bedrock principles of federal Indian law: congresal delegation of authority, inherent tribal
sovereignty, and federal preemption.

“Water, fire, earth, and air. These are the elemtimat sustain us and define our sovereigrfty.”
Native Americans are profoundly affected by thetdesion of the environment, because they hold
cultural, spiritual, historical, and political cosctions to the land. Yet, Indian tribes face ueiqu
circumstances in their quest for environmental ggtaon. They must overcome the overwhelming
challenges of fragmented land ownership, thought@szens and recalcitrant industries over whom
they have no authority, and grasping state agerpmiesuing agendas that stray far from policies of
environmental protection. Sadly, in Indian law ancenvironmental law, public policy often lags far
behind our power to destroy oursel#85.Yet, the “treatment as a state” provisions areasor to be
hopeful. They are a step in the right direction, allowindiam tribes to bring forth their “environmental

ethic” to protect our natural world.

%% Dussais, 33 BWENG. L. REV. at 654-55.
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