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Every part of this earth is sacred to my people. Every shining pine needle, every sandy shore, every mist in the dark woods, every clearing

and humming insect is holy in the memory and experience of my people. The very sap which courses through the tree carries the memory of the red man. We are part of the earth and it is part of us.
Chief Seattle, 1854
I. Introduction

Recognizing and accepting the spirituality of other cultures has proven to be an everlasting problem that has wreaked havoc on entire populations of Native American people and has ever changed the landscape of what is currently the United States. The clash between ones opinion of culture and the determination to refuse acceptance is not only a historical tale, but lives and breathes in the contemporary life of individuals today. In an arguably industrial and economical based society the priority and spiritual use of water by the many Native American tribes in the country are often pushed aside or treated with as of little importance. Some may be in denial of the historical and legal priority that Native Americans have in water.  

The Dakota, Lakota, and Nakota people (Sioux) live their lives with the notion that what they do today is to prepare the earth for the next seven generations.  The concept alone is remarkable. This idea is not always shared with the rest of the world.
 In one article the author states “[t]he author Vine Deloria makes explicit what many Indians and their friends have long believed: American society could save itself by listening to tribal people who have a unique understanding of the world. Put this way, the proposition is bound to annoy and offend.”
 Deloria’s statement, maybe harsh, but in theory shows the concept of the seventh generation. One cannot say the seventh generation concept would harm the earth, rather if would live with that value, maybe there would not be so much bad news regarding environmental consequences and climate change. 

Along with the concept of the seventh generation many Native American people have creation stories that involved water.
 Throughout this essay there will be examples of creation stories and cultural and spiritual relationships to the earth and water. Native American cultural and spiritual use does not damage the earth, but rather serves many important environmental purposes.  That purpose is to prepare the earth for future generations, which in all practical sense should be a worldwide notion.

Unfortunately for many Native American tribes, defending the notion of cultural or spiritual use of water tends to be the first obstacles the tribe must overcome. Some may believe that in light of the current environmental state, using water in a cultural or spiritual way is not practical. The idea of sacred sites is a hotly contested subject. On the one side the economic principle or the beneficial use concept, and on the other side the Native American perspective and those that beliefs are align with the Native American perspective on faith and respect for the Earth. Acceptance, by some, of holding a resource and not exploiting or using the resource to serve a purely economical benefit is a difficult to grasp. This predicament stems from a long history of the United States and the use of resources by Indian tribes.


Accepting the importance of Native American Sacred Sites should not be a daunting task.  There are many sacred sites throughout the world that should be able to give the weary pessimist a second thought. Consider such sites and uses as the Vatican, Stonehenge, and a person’s pilgrimage to Mecca, “[l]ike the Alpha and Omega, or the Holy Trinity . . .”
 One articles explains that “it is practically impossible to separate the three abstract entities of value, culture, and water because they are inextricably linked, regardless of one’s value systems or cultural heritage.”
  There are many places throughout the world that holds cultural and spiritual significance too many different groups of people, somehow Native American spirituality is found as less than by some. Is recognizing cultural and spiritual sites in the United States difficult to accept since it was Native American’s are original habitants of the area? There is no clear cut answer to the question. Fortunately there exists legislation passed to protect Native American culture, graves, artifacts, sites and religion, which will be discussed later in this essay. 

The issue now is how to balance between respect for the Native American tribe’s cultural connection with the earth and specifically here with water, with the mass use of water in the United States per industrial, family, municipal, commercial, and recreational use.  It is not a mystery that the over use of water is at shocking levels in the United States today.
 Many aquifers, rivers, and lakes are proving to be declining, nowhere near preserving them for future generations. When a tribe uses and preserves water for cultural or spiritual reasons, commonly there is no detriment or negative impact on the water. So what is the problem? One answer may be that preserving creates an economical impact to off reservation users and state grasp for authority. The questions will be considered after first identifying how Native American water rights can to be where they are now.

a. The Winters Doctrine


One cannot discuss Native American water rights and not at first discuss the 1908 Supreme Court decision case of Winters v. United States. 
 In Winters the court held that Indian tribes have implied rights to water as part of the time when the reservation was created. The key language from the decision was “for the purposes for which the reservation was created.”
 The facts surrounding the case was the tribe wanted to restrain construction of dams and reservoirs that would affect water flow to the Fort Belknap Indian Reservation. The entity though would be implementing such diversion to the water argued that they had already spent a lot of money, time, and no one had stopped them earlier after they had already invested as far as they were at the time the tribe put up a defense. While the argument may have been impressive, it ultimately failed. The tribe wanted the courts decision to be controlled by the treaty the tribe had entered into.

The court found the tribes argument controlling and found in favor of the tribe. The Winters decision implemented the Cannons of Construction.
  In all fairness there many decisions have stood on the cannons of construction that puts the time of treaty making into context with the realities of the people at the time. From this decision the court created what is known as the Winters Doctrine. The benefit of this case was it gave notice to the states that water was not purely a state matter. Recognizing what treaties actually do was also found in the case of United States v. Winans. 
 In Winans the court stated “the treaty was not a grant of rights to the Indians, but a grant of right from them,-a reservation of those not granted.”
 The language in Winans gives the realistic views of many treaties entered into by Indian tribes. Treaties for the most part do not give the tribes what they did not have, rather in most cases treaties grant the non-Indian entities what they did not have. This notion is sometimes not recognized. 
This essay will focus on the authority of Native American Water Rights and Water as a sacred cites. This essay will also look to the limited number of precedent in the area of cultural use of water by Native American tribes in an attempt to encourage an understanding and hopefully facilitate an understanding of Native American cultural uses of water.
II. Sources of Authority 
a. Inherent Tribal Sovereignty

The first source of authority for Native American tribes is the tribe’s inherent authority and sovereignty. If a tribe has not given away water rights, then the tribe still retains water rights. While that may be a bold statement, the reality is that Native Americans have rights unless they have been given away. A case that has had a devastating effect on Native American rights was the United States Supreme Court case of Montana v. United States.
 In the Montana decision the court took an extreme turn in Indian Law and declared that the Crow Tribe of Montana did not have title to the riverbed of the Big Horn River, rather that the state of Montana gained that title upon entrance into the union. The court also held that the Crow Tribe did not have regulatory authority over non-Indians hunting and fishing on fee land that was located within the reservation. This case represents a great impact to all tribes. 
The Montana decision does provide two exceptions. The first exception established that tribes do “retain inherent sovereign power to exercise some forms of civil jurisdiction over non-Indians on their reservations, even on non-Indian fee lands. A tribe may regulate, through taxation, licensing, or other means, the activities of nonmembers who enter consensual relationships with the tribe or its member though commercial dealing, contracts, leases, or other arrangements.”
 
The second Montana exception is stated by the court as “[a] tribe may also retain inherent power to exercise civil authority over the conduct of non-Indians on fee land within its reservation when that conduct threatens or has some direct effect on the political integrity, the economic security, or the health or welfare of the tribe.
 While in theory the exceptions seem to give some hope to Native American tribes, the second exception is applied sparsely.
 The Montana case signifies the great consequences of when tribes litigate. 
The Montana case also represents the chances that tribes take by litigation. Unfortunately the system in the United States treats all Indian tribes uniformly. For example the Navajo in Arizona, the Sioux nations in South Dakota, and the Mashantucket Pequot’s in Connecticut are completely diverse from one another, every tribe in the nation is held under the Montana decision. The Montana decision reaches many different aspect of Indian Law. Another example of the gamble tribes take in litigation was Oliphant v. Suquamish Indian Tribe.
 In Oliphant the court held that no tribe has criminal authority over crimes committed by non-Indians on the reservation unless specifically directed by Congress. Interestingly the decision in Oliphant was written by then Justice Rehnquist. Rehnquist is legendary as an advocate of states rights. Litigation for Native American tribes can be a gamble, so there is a legitimate fear to litigate. It is only a matter of time of a major water rights case especially in light of the impacts on climate change.
b. Purposes for which the Reservation was Created 
It is alleged with detail that all of the waters of the river are necessary for all those purposes and the purposes for which the reservation was created, and that in furthering and advancing the civilization and improvement of the Indians, and to encourage habits of industry and thrift among them, it is essential and necessary that all of the waters of the river flow down the channel uninterruptedly and undiminished  in quantity and undeteriorated in quality.
Winters v. United States, 207 U.S. 564, 566-567 (1908).
The words above have legendary use in Indian law and reach many different aspects of Indian Law.
 The Winters decision, created what is known as the Winters Doctrine. In integral part of the Winters Doctrine is the language “purposes for which the reservation was created” and is used in all areas of Indian Law. Even in disputes over rivers such as the Missouri River, Native American Tribes have extensive rights under the idea of when the reservation was formed. In one article the author discusses tribes and the Missouri River Basin, “[a] number of Indian tribes are organized politically and located geographically across the Missouri River Basin. . . These tribes are players in the water policy game because their establishment on reservations entitles them to potentially substantial water rights and to participation in water management decision-making on the river and its tributaries.”

c. Treaty Rights
An example of a tribe exercising its own sovereignty and asserting treaty rights is the Lac Courte Oreilles Band of Lake Superior Chippewa Indians. This tribe is working with the state of Wisconsin, and the U.S. Forest Service to better relations and “promote respect for Lac Courte Oreilles ancestors, and protect the natural beauty and productivity of the lake”.
 In this instance the tribe was working towards a better understanding from the state and the U.S. Forest Services, with an emphasis on respecting their ancestors. The article goes on to say that this initiative is inspired to “promote[s] respect for Lac Courte Oreilles Band members’ grief over the past inundation of their gravesites, homes, and traditional hunting and gathering areas.”
 This is the type of understanding that is needed throughout the country.

d. Executive Order/Proclamation
Some instances involving protected areas can come from presidential proclamation. In 1952 President Truman established an area as part of the Death Valley National Monument, which held a spring known as Devil’s Hole.
 The importance of Devil’s Hole can be compared to other sacred and cultural springs. Devil’s Hole was home to “prehistoric chain of lakes . . . and also was home to “a peculiar race of desert fish, and zoologists have demonstrated that this race of fish, which is found nowhere else in the world, evolved only after the gradual drying up of the Death Valley Lake System . . .”
 
The Cappaert case involved a non-Indian entity (National Park Service) attempting to save an ancient pool from nearby ranchers. The more water used at the ranch the water level at Devil’s Pool began to decrease. The water level was important for sustaining the pupfish.
 A Law Review article tied two cases important in the area here: 

In Arizona v. California, the Court applied the reserved rights doctrine to land set aside as federal reservation for non-Indian purposes. The Supreme Court ruled that “the principle underlying the reservation of water rights for Indian Reservation was equally applicable to other federal establishments such as National Recreation Areas and National Forests . . . Next, in Cappaert v. United States, the Court concluded that the establishment of Devil’s Hole National Forest carried with it an implied reservation of water. . .”
 Devil’s Hole National Monument carried with it an implied reservation of water. . .”

In the end the National Park Service won their plight to save Devil’s Hole. The same reasoning used to imply water right of reservation was used to save this special place. The concept of sacred places is found in many areas.

e. Today’s Legislation & Future Legislation
1. Clean Water Act, 33 U.S.C. §1251
The purpose of the Clean Water Act is found at 33 U.S.C. §1251 which states “[t]he objective of this chapter is to restore and maintain the chemical, physical, and biological integrity of the Nation’s waters.”
 Indian tribes are treated as states (TAS) for the purposes of the act. The TAS language in the Clean Water Act is found at 33 U.S.C.A. §1377(e). The act declares that tribes are treated as states if the following elements are found:
(1) the Indian tribe has a governing body carrying out substantial governmental duties and powers;

(2) the functions to be exercised by the Indian tribe pertain to the management and protection of water resources which are held by an Indian tribe, held by the United States in trust for Indians, held by a member of an Indian tribe if such property interest is subject to a trust restriction on alienation, or otherwise within the boarder of an Indian reservation; and 

(3) the Indian tribe is reasonably expected to be capable, in the Administrator’s judgment, of carrying out the functions to be exercised in a manner consistent with the terms and purposes of this chapter and of all applicable regulations.

There are several factors to be treated as a state, the question now goes to whether tribes want to be treated as a state.


One criticism of any legislation that treats Indian tribes is states is the question of whether such treatment is as beneficial to the tribe as it may appear at the outset. One argument against being treated as a state is that if an Indian tribe is treated as a state where does inherent tribal sovereignty fit? Where would inherent tribal sovereignty be if a tribe was treated as a state? One would not say that states are inherently sovereign. States have powers given to them upon becoming a state. So do tribes really want to be considered a state? Felix Cohen considered inherent tribal sovereignty as “the most basic principle of all Indian law.”
 According to Cohen’s notion on inherent tribal sovereignty ever be established should reservations be treated as states? While it is easy to criticize, one must be away of such a question regarding treatment as states. 

An example of how a tribe is utilizing the treatment as state aspect of the Clean Water Act is the Pueblo of Sandia.
 The Pueblo of Sandia is located in central New Mexico, which is practically located in the city of Albuquerque, NM. The Sandia Pueblo has used the Clean Water Act to improve their own water but also has gone beyond even the state of New Mexico.
 The Sandia Pueblo is an example of a tribe utilizing the Clean Water Act for a benefit of their Pueblo. The Clean Water Act joins other acts that have been passed that treat Indian tribes as states for purposes of the act.
 One decision in particular regarding the Clean Water Act and The Mole Lake Band of the Lake Superior Tribe of the Sokaogon Chippewa community in Wisconsin and the use of Rice Lake will be discussed below.
 There are many options that tribes can take to better protect their sacred and cultural sites and waters.


In City of Albuquerque v. Browner
 the city of Albuquerque was fighting the EPA and the EPA’s recognition of nearby Isleta Pueblo as an Indian tribe under the Clean Water Act. The Isleta Pueblo had created higher water quality standards than the city. This case involved a water treatment plant upstream from the reservation. This case shows that the Clean Water Act recognizes “tribal authority to adopt water quality standards more stringent than federal standards and implement those standards even when the upstream point sources are located beyond tribal land.”
 This case recognized that the cultural decision of the tribe had force and that the Clean Water Act had the “teeth” that could force a city as large as Albuquerque, New Mexico to comply with the tribe and their “[p]rimary Contact Ceremonial Standard” [which] did not contravene the Establishment Clause.
 The river is an integral part of the Isleta Pueblo’s religion.


The Browner decision gives hope that such a decision could encourage the utilization of other Native American tribes to take the lead that the Isleta Pueblo did. Of course, tribes must be careful that they fit within the character of spiritual and religious use of water like the Isleta here. To attempt use cultural and spiritual reasons when historically a tribe does not use water in the manner that the Isleta did here, or described later the Hopi and Chippewa tribes would be an injustice to the many tribes in the United States that need the water on or near there reservations for cultural and spiritual reasons. Not only do we expect the government and states to respect Native American culture, but that same respect is needed between the many tribes as well.
2. Native American Graves Protection and Repatriation Act

The Native American Graves Protection and Repatriation Act
 (NAGPRA), was passed in 1990 in an attempt to remedy that massive grave robbing that had occurred earlier in the history of the United States and to have items returned to Native Americans. It its summary, “NAGPRA provides a process for museums and Federal agencies to return certain Native American cultural items – human remains, funerary objects, sacred objects, and objects of cultural patrimony - to lineal descendants, culturally affiliated Indian tribes, and Native Hawaiian organizations.”
 Importantly within NAGPRA the act defines “sacred objects” which shall mean specific ceremonial objects which are needed by traditional Native American religious leaders for the practice of traditional Native American religions by their present day adherents, . . .”
 It may be difficult to argue the scope of NAGPRA but the intent of the act may be considered. Later in this essay Black Mesa is discussed and would be a prime example of how a tribe might be able to use NAGPRA to their advantage regarding the cultural and spiritual use of water.

3. American Indian Religious Freedom Act
Section 1 of the American Indian Religious Freedom Act
 is titled Accommodation of Sacred Sites. At first glance one might believe this act would put to rest the insecurities that Native American people have regarding their right to practice religion. While this act is in theory a positive step, later in the United States Supreme Court case of Lyng v. Northwest Indian Cemetery Protective Association
 the act did not have as much “teeth” as hoped. The question in Lyng was “whether the First Amendment’s Free Exercise Clause prohibits the Government from permitting timber harvesting in, or constructing a road through, a portion of a National Forest that has traditionally been used for religious purposes by members of three American Indian tribes in northwestern California.”
 Unfortunately for the Yurok, Karok, and Tolowa tribes the court found that the First Amendment did not prohibit the destruction of the National Forest that the tribes used for religious purposes. The brief for the tribes stated that “[t]he area is their most holy site and has been continuously used by them for generations for religious practices, which form the very core of their traditional religious belief system.”
 Needed for the practice of religion were peace, solitude, and quietness analogous to the famous sacred site Bear Butte, or the ceremonies that can only be performed with the use of water by the Hopi. Would a person be truly baptized without using Holy Water? One is left to wonder what would qualify, and sadly would a complete and total destruction be the only deciding factor?
Brief for respondent tribes attempted to show that the “very core” of the traditional belief system relied on this forest. Apparently the construction of a road and the need to tear down parts of the forest were too important to find there was a violation of the Free Exercise Clause. The court considered the tribes inability to express their religious beliefs was “incidental.”
  The court seemed to suggest that to find a violation of free exercise here would be showing some kind of favoritism to the Native American tribes involved. 
Justice O’Conner seemed to be afraid to make a cession to the original habitants of the land who throughout their history did not worship as many other groups of people who would worship in a church make of wood, stone, and steel. Justice O’Connor goes on to say that if they did find for the tribes “[w]e [the court] would accordingly be required to weigh the value of every religious belief and practice that is said to be threatened by any government program.”
 The fear of creating a slippery slope was the deciding factor that not only destroyed the ability of the tribes to practice their religion from immemorial, considering it “incidental”, and in effect wiping out the high hopes of the American Indian Religious Freedom Act.
4. Future Legislation

Much legislation has been passed regarding Native American rights in sacred sites, object, water, and religion. Throughout United States history the policy toward Native Americans has fluctuated. Within just a few decades federal policy towards Native Americans was to terminate tribes altogether, to later have the policy of self-determination. 
The Indian Civil Rights Act
 was passed as an important piece of legislation for the constitutional rights of Native Americans, but equally important is the concept water, which lacks such a statute. Tribes themselves need to take the initiative as well for a positive step and follow the lead that some tribes have done when it comes to water and environmental issues.
 Tribes have a great deal of power and should exercise their sovereignty and utilize that power to the best interests of their tribe. In many respects the notion of “exhaustion of tribal remedies” 
 is used for those that attempt to bypass tribal court.
First and foremost the tribe should either look to or enact their tribe codes, law, and constitutions regarding water. If a tribe has a site important to the tribe that needs to be included in their constitutions. There are many pieces of legislation that tribes can look to when reviewing what their rights as a tribe are with water. One criticism of the many acts or legislation involving an attempt to create uniform legislation for tribes is that that uniformity does not work from one tribe to another. A major part of what a tribe is, is the culture of that tribe. The culture of one time may be complete opposite, thus to create a uniform standard might work for one tribes benefit and not another. Another entity, non-Indian, may have the same argument. One source shows that 
[p]roponents of the agricultural exemption from the NPDES system have argued that agricultural operations are too diverse to be controlled through uniform national standards, that the diffuse, non-point character of force, and huge number of farms in the United States would bury EPA and the state in NPDES applications. Could the practical difficulties of controlling the quality of agricultural return flow be mitigated by regulating water districts rather than individual farms?

The desire to be treated as individuals is not a foreign request. Many tribes should be able to be treated as one tribe and not lump together with tribes with different governments, beliefs, and culture.
III. Water Law Doctrines
a. First in Time First in Right – Prior Appropriation Doctrine
In the area of water law one would be introduced to concepts such as Rule of Capture, American Reasonable Use, Correlative Rights, Prior Appropriation, and Beneficial Use. If Native American must choose between which one of these doctrines and try to apply such doctrines to their own rights, generally the tribes may look to prior appropriation. The idea behind prior appropriation
 is that if a person is there first and uses the water first, that first person has priority to every subsequent user. One is left to wonder whether this concept could actually exist in the United States without the Native Americans as the priority. Tribes have a great responsibility to show their rights over state rights.
The “use it or lose it. . . ”
 mentality leads to the question of waste. As stated above the concept of waste may not be the same to a Native American person and to an economically based mind. The Prior Appropriation Doctrine needs to be understood by all parties in a dispute.
  Again one can turn to the Allotment Act and remember that by lack of farming and exploitation of the land for economic benefit led to the Allotment Act that had a devastating effect upon the landscape for Native American people. 
IV. Examples of Sacred Sites and the Water Affected
a. Rice Lake
A Wisconsin tribe, The Mole Lake Band of the Lake Superior Tribe of the Sokaogon Chippewa community
, have a special connection to Rice Lake.  The wild rice the tribe is able to get from the lake is a long tradition and has a connection to the migration story of the tribe.
 The lake it self is one of the very last of wild rice beds in the state. 
Two cases to mention in connection with this tribe are Lac Courte Oreilles Band of Lake Superior Chippewa Indians v. Voigt
 and Wisconsin v. Environmental Protection Agency.
 In the earlier decision of the two, the Voigt case dealt with hunting and fishing rights of the tribe. Over a long series of treaties and changing policy with the Sokaogon, the tribe, with the understanding that they would retain rights to hunt and fish, signed up treaty with the government to allow for areas near Lake Superior to open up for white settlement. This treaty was known as the Treaty of 1837.
 This treaty stated that the tribe would give up lands with “[t]he privilege of hunting, fishing and gathering the wild rice, upon the lands, the rivers and the lakes included in the territory ceded, is guarantied [sic] to the Indians during the please of the President of the United States.”
 (sic in original). Another Treaty was signed in 1845 with similar language and later in 1850 the President later declared the language of the Treaty of 1837 was no longer going to be upheld by the United States, and even more so the tribe had to move. Later in the Voigt Decision, the seventh circuit applied the cannons of construction
 and held found that “[t]he LCO band enjoyed treaty-recognized usufructuary rights
 pursuant to the Treaties of 1837 and 1842. The Removal Order
 of 1850 did not abrogate those rights because the Order was invalid.”

The next case is the 1983 decision Wisconsin v. Environmental Protection Agency.
 Professor Burleson describes this decision as upholding 
“the EPA’s grant of TAS status. . .”
 The importance of litigation with this case was to “preserve and protect all things within the aquatic ecosystem that support the cultural integrity, health, welfare, economic security, environmental quality, safety, treaty rights and inherent sovereignty of the SCC.”

This case is one of a line of cases where the states have argued equal footing, which is a common argument states make when it comes to implementation of indigenous rights. While the argument has worked for the states as well, tribe reservations often pre-exist statehood.

b. Black Mesa

Black Mesa is located in Northern Arizona. Black Mesa is considered a sacred place for the Hopi
 and Navajo Tribes. Tribes are dealing with the mining of Mesa, which originally was granted by the tribes, but there has been devastating damages to sacred objects at Black Mesa and the sacred groundwater and springs which are integral to Hopi Culture.  The very creation story of the Hopi’s is significant to water.
 In 1965 the Hopi tribe entered into a lease with the Peabody Coal Company to lease parts of Black Mesa to the Peabody Coal Company which has turned into a disaster to the sacredness of the Mesa.
 In an area of extreme dryness and very little precipitation the Peabody Coal Company was using the groundwater to slurry coal to its plant in Nevada. Unfortunately the Native American people in the area around Black Mesa have been forced to move because of the groundwater contamination. 

Groundwater contamination is not the only impact that the mine has had, as the mine grew in size, the sacred connection to the Native American people in the area also suffered. In fact the water and springs are an integral aspect of Hopi culture, “[c]ertain Hopi rituals can only be performed in, and with the assistance of, the springs. Other ceremonies require “water, clay, reeds, and spruce branches”’ because the can “’draw in the life-giving power of the springs themselves.”’ Thus, the entire culture is dependant on water.”
 In a culture that has so much connection to water in its culture how could this pre-colonization aspect of the tribe not be considered an implied purpose of which the reservation was created? 
Water to the Hopi is just as treasured as the Wild Rice of the Sokaogon people in Wisconsin, the advocates for Devil’s Hole, the pipestone to the Dakota, Lakota, and Nakota people, peyote to the members of the Native American church, or the use of holy water to the Christian religions. It is not for us to decide what should be respected or not, or to pick and choose what is convenient to recognize. Ancient religions need to be recognized. Congress could easily define what an ancient religion is, and defeat Justice O’Connor’s reasoning from Lyng. Earlier in this essay the question was asked if a baptism is a baptism without holy water? One could probably answer in the affirmative and give some kind of alternative use or source, and some might completely reject the notion of it entirely. One thing to recognize is would those that believe it could not be a baptism without Holy Water; would they even want to negotiate? Might those who believe strongly have such religious belief that they would never give into such an idea? In some cases would not it be taboo to even give in? There are several questions and perspectives to consider before judging another religion or culture of people should do, not to mention that is just part of the situation. There are legal rights and sovereignty involved as well.   
V. Conclusion
There is no one clear answer and uniform laws sometimes will not work for the diverse Native American tribes that inhabit the United States. There is a common theme between the tribes and that is cultural and spiritual uses of water and land. Understanding another’s culture may be difficult but is extremely important. While different groups may believe in different ways, respect is arguable a universal virtue that every culture in the world has within their own cultural or societal norms.
Native American cultural and spiritual beliefs and the use of sacred places must be respected. Not only should those skeptical of Native American cultural and spiritual use a practical sense to realize that such use does not create havoc on the earth the concept of living with the next seven generations in mind should be considered. Climate change is creating problems throughout the world and in the United States that will be felt even within the next few generations.
The tribes can strengthen their own inherent sovereignty by including their sacred and cultural use of water in their tribal codes, laws, and constitutions. That should be the very first step. It would be hard to come to the table and negotiate without having some action on behalf of the tribe to show the sacred and cultural use is felt by the whole tribe. Granted Native American tribes have been and continue to be a society that leans on oral tradition, the tribes are not receiving the respect that they deserve. Many, not all, tribes are treaty tribes and in those treaties there calls for many promises but it is shown time and time again that those promises too have not been given full respect and in some cases have been unilaterally abrogated all together.
 

The statements made from the Winans
 that “the treaty was not a grant of rights to the Indians, but a grant of right from them,-a reservation of those not granted” is a very real statement on what many treaties really are. In many cases the tribes that entered into  treaties were not going so to give anything up rather to improve the lives of everyone around them. Most treaties were granting the United States right that had been held by the Native American tribes for thousands of years upon the notion of respect and honestly of one’s word which is considered extremely important by many tribes. The cannons of construction serve an importance part in the interpretation of treaties since that notion of respect is not always reciprocal. 

There is a lot of good legislation in place now, hopefully that legislation can be utilized in the future despite the lack of “teeth” that claims to be attached to the legislation. There is no need to reinvent the wheel. There must be stronger consequences in the acts passed mentioned in this essay to be effective. The reality is that the spiritual and cultural use of water, and water as a sacred site, would be the best way in which to protect that future from future devastation, exploitation, and the inevitable and ongoing climate change. Reflecting on Deloria’s statement about Native American people and the Earth, the notion of the seventh generation and that people living now are borrowing the Earth from those future generations, it is difficult to understand why there is continued exploitation of resources. Tribes can, have, and must utilize their powers of inherent tribal sovereignty to protect their sacred waters by following the lead of tribes that have begun to utilize that power.
� Elizabeth Burleson, Tribal, State, and Federal Cooperation to Achieve Good Governance. P. 235. The article states “overproducing crops has overdrawn groundwater resources such as the Ogallala Aquifer, located under the Great Plains. Spanning from Canada to Texas, this aquifer is being drawn down at a rate that is three to four times more rapid than the rate at which it is being discharged.” (citing Daniel McCool, The River Commons: a New Era in U.S. Water Policy, 83 TEX. L. REV. 1903, 1925 (2005). Some reports claim the aquifer last a life of around thirty years. Obviously that projection falls way short of a seventh generation mentality. 


� William H. Rogers, Jr. Environmental Law in Indian Country Current through the December 2007 update. Envt. L. Indian Country §1:1. Theory and values.


� In one creation story that was told to the author as a child was the story of the turtle, the bird, and Mother Earth. A long time ago the entire Earth was nothing but water. The turtle was floating on the water when the bird came. Bird came to the turtle, and Bird and turtle decided it was time to create the Earth. Bird dove into the water and went all the way to the bottom and grabbed some dirt. Bird did this until the Earth was created. That is why turtle walks so slow, the turtle is carrying the entire world on its back. 


� The main focus that the Allotment Act of 1887 was passed was the tribes were not using the land in the way that was expected (farming), and to open up Indian land to white settlement. To the non-Indians of the time, just having the land and not using it for farming was considered a waste. This notion is analogous to the sentiments of today where tribes want to protect bodies of water and have opposition from agriculture or mining operations for example. 


� Katosha Belvin Nakai, Water: It Always Has Been; It Is; It Will Be-A Cultural Perspective on the Valuation of Water.  1027, 38 TXTLR 1027 (Summer, 2006).


� id. 


� There are thousands of article on climate change in the United States. One place to start would be to check out � HYPERLINK "http://www.climatescience.gov/" ��http://www.climatescience.gov/� which offers several links to studies on climate change. See also � HYPERLINK "http://www.epa.gov/climatechange/" ��http://www.epa.gov/climatechange/�. 


� Winters  v .United States, 207 U.S. 564 (1908).


� id. at 567.


� Id. note 5. The court said “[b]y a rule of interpretation of agreements and treaties with the Indians, ambiguities occurring will be resolved from the standpoint of the Indians.” 


� 198 U.S. 371 (1905). 


� id. at 381.


� 450 U.S. 544 (1981). 


� id. at 565.


� id.


� For example in In re the Matter of J.D.M.C, 2007 SD 97, a South Dakota Indian child custody case, the second exception did not aid a tribe that had ruled in tribal court that the Indian child was a ward of the tribal court. Note that in that case the reservation had been “disestablished” and thus did not have exterior boundaries but there was a service agreement with the tribe and the state of South Dakota regarding child protection services and even had a clause regarding venue in tribal court but the court still found the tribe should not have declared the child a ward of the tribal court. The fee land where the child was living was not considered Indian Country under 18 U.S.C. §1151 or the definition of Indian Country under the Indian Child Welfare Act. 25 U.S.C. §§1901-1963. The impact of Montana reaches many different types of cases, here a child custody case, completely different than from the issues surrounding the Montana case.


� 435 U.S. 191 (1978).


� See cases applying the “purposes for which the reservation was created language from the Winters decision: U.S. v. Pend Oreille County Public Utility Dist. No. 1, 28 F.3d 1544 (9th Cir. 1994) (Cert. denied) (government intervened on behalf of tribe to stop the flooding of the reservation); Fort Majave Indian Tribe v. U.S., 32 Fed.Cl. 29 (Fed. Cl. 1994)(dismissed tribes claim against the US for breach of trust in dispute over Colorado River); Fallini v. Hodel, 725 F.Supp. 1113 (D.Nev. 1989) (Bureau of Land Management could not cancel a permit to allow ranchers to put up guardrails that would discourage access of wild horses); Sierra Club v. Block, 622 F.Supp. 842 (D.Colo. 1985)(Sierra Club sued federal officials claiming Wilderness Act created water rights in wilderness areas, the government violated public trust doctrine, and failed to assert trust obligation); U.S. v. Anderson, 736 F.2d 1358 (9th Cir. 1984)(case involved priority date of water that had gone out of trust for a tribe and subsequently back into trust for tribe); Colville Confederated Tribes v. Walton, 647 F.2d 42 (C.A. Wash. 1981) (Water rights dispute over creek and basin located entirely within the reservation)


� John H. Davidson. Missouri River Basin. 285 PUT THE CITATION HERE.


� Joseph P. Kalt and Joseph William Singer. Myths and Realities of Tribal Sovereignty: The law and Economics of Indian Self-Rule. Joint Occasional Papers on Native Affairs, No. 2004-03. 25 (The Harvard Project on American Indian Economic Development, 2004). 


� id. 


� See also note. 39 for the decision of Lac Courte Oreilles Band of Lake Superior Chippewa Indians, 700 F.2d 341 (C.A.Wis. 1983). This case deals with interpretation of treaty rights and the cannons of construction.


� Cappaert v. U.S., 426 U.S. 128, 132 (1976). “By the Proclamation of January 17, 1952, President Truman withdrew from the public domain a 40-acre tract of land surrounding Devil’s Hole, making it a detached component of the Death Valley National Monument.” The president issued the proclamation under the authority of the American Antiquities Preservation Act, 34 Stat. 225, 16 U.S.C. §431.


� id. 


� “As the rock shelf becomes exposed, the spawning area is decreased, reducing the ability of the fish to spawn in sufficient quantities to prevent extinction.”


� 


� Robert T. Anderson, Indian Water Rights: Litigation and Settlements. 25, 42 TLSLR 23, (Fall 2006).


� The language then goes into more detail.


� F. Cohen Handbook of Federal Indian Law. 235 (1982).


� � HYPERLINK "http://www.sandiapueblo.nsn.us/" ��http://www.sandiapueblo.nsn.us/� 


� “Sandia’s water quality standards are more stringent than those of the State of New Mexico, and the Pueblo’s Water Quality Control Officer monitors the water quality for conformance to the standards, advises prospective dischargers of Sandia’s discharge requirements, and coordinates pollution control activities with other local, state, and federal agencies.” “After years of silence, the program also had led to increased communication and information-sharing between the Pueblo and the State of New Mexico.” supra note 17 at 26.


� Other examples of tribes “treated as states” (TAS) is The Clean Air Act, 42 U.S.C. §7601; Safe Drinking Water Act, 42 U.S.C.A. §300f; & The Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA), 25 U.S.C. §1901.


� Wisconsin v. Environmental Protection Agency, 266 F.3d 741 (7th Cir. 2001).


� One law review article suggests that tribes attempt to implement the National Historic Preservation Act, but recognized the failure of that act. The author calls for improved funding to protect culture or cultural resource protection. The article which is in the context of South Dakota Indian tribes and sacred sites, states that along with the South Dakota tribe’s tribe are in being included in a Cultural Resources Task Force by the Corp of Engineers. At one meeting held in 2003 30 different tribes participated in a meeting. Lucas Ritchie, The Failure of the National Historic Preservation Act in the Missouri River Basin and a Proposed Solution, 9 Great Plains Nat. Resources J. 1. (Spring, 2005).


� 171 Ariz. 230 (C.A. 10 (N.M.), 1996).


� supra note 1 at 225.


� id. (citing Browner, 97 F.2d at 428-29).


� id. at 226. “The tribe lists primary contact ceremonial use, as well as fishing, agricultural, and wildlife usage of the Rio Grande. Primary contact ceremonial use is the use of a stream reach, lake, or impoundment for religious or traditional purposes by members of the PUEBLO OF ISLETA; such involves immersion and intentional or incidental ingestion of water, and it requires protection of sensitive and valuable aquatic life and riparian habitat.” One else said “[a]fter a session in the sweathouse, tribal members bathe in the river.” . . . “if a person is hesitant to dance in ceremonies, he may be thrown into the river briefly and then brought back to dance in wet clothes.” The ceremony of the Corn groups involves chiefs washing their hand and face in the river and praying. Spiritual practices followed by many Pueblos seek to sustain harmony and bring weather that is favorable to farming


� 25 U.S.C. §3001 (2000).


� See � HYPERLINK "http://www.nps.gov/history/nagpra" ��http://www.nps.gov/history/nagpra�. 


� id at note 35 at §3001(3)(c).


� 42 U.S.C.A. §1996. 


� 485 U.S. 439 (1988).


� id. at 441-442.


� Indian Resp.’s Br. 2 (Oct. 22, 1987).


� supra. note. 35 at 450. “Without the ability to make such comparisons, we cannot say that one form of incidental interference with an individual’s spiritual activities should be subjected to a different constitutional analysis than another.” 


� id. at 457.


� Indian Civil Rights Act (ICRA), 25 U.S.C. §§1301-1303. 


� See note 25-26.


� The notion of exhaustion of tribal remedies was found in Williams v. Lee, 358 U.S. 217 (1959) and has been consistently cited since. See also National Farmers Union Insurance Companies v. Crow Tribe, 471 U.S. 845 (XXX). In the case of Iowa Mutual Insurance Company v. LaPlante, 480 U.S. 9, 19 (1987). In Iowa Mutual the court held that there is an exception to the requirement that one must exhaust tribal remedies, the court stated, “[a]lthough petitioner must exhaust available tribal remedies before instituting suit in federal court, the” [tribal court decision] is ultimately subject to review.” The court also cited to National Farmers, id at 19, “In National Farmers Union, we indicated that exhaustion would not be required where “an assertion of tribal jurisdiction, ‘is motivated by a desire to harass or is conducted in bad faith,’ or where the action is patently violative of express jurisdiction prohibitions, or where exhaustion would be futile because of the lack of adequate opportunity to challenge the court’s jurisdiction.” Basically the general rule is to exhaust tribal remedies but there are exceptions. 


� Joseph L. Sax, Barton H. Thompson, Jr., John D. Leshy, & Robert H. Abrams. Legal Control of Water Resources, 4th ed., note 2 at 1025 (West Pub., 1991).


� Black’s Law Dictionary (8th edition, 2004). Prior Appropriation Doctrine – The rule that, among the persons whose properties border on a waterway, the earliest users of the water have the right to take all they can use before anyone else has a right to it. Cf. RIPARIAN-RIGHTS DOCTRINE.”


� Hope M. Babcock, Reserved Indian Water Rights in Riparian Jurisdiction: Water, Water, Everywhere, Perhaps Some Drops for Us. 1213, 91 Cornell L. Rev. 1203.


� id. at 1207-1208. “prior appropriation is the only system to recognize reserved tribal water rights, identifying the features of that system that facilitate the recognition of such rights and determining whether those features can be found in either traditional or regulated riparian systems is important. Furthermore, it is important to learn whether any aspect of traditional riparian law creates barriers to the recognition of reserved tribal water rights and whether these features are present in regulated riparian systems.”


� Access to the tribal website can be found at � HYPERLINK "http://www.sokaogonchippewa.com/" ��http://www.sokaogonchippewa.com/�. The website has a linked titled “About Mole Lake” which can offer a tribal perspective on Mole Lake.


� See note 3 and note 38 for other examples of creation stories which can put into context the migration story of the Sokaogon. � HYPERLINK "http://www.sokagonchippewa.com" ��www.sokagonchippewa.com�. According to the Sokaogon “[f]amily clans migrated from Eastern Canada to Madeline Island a thousand years ago, led by a vision that their journey would end in a land where the “foods grows on water” …Manomin or wild rice. id. The author intentionally used the citation from the Sokaogon website for the reason that the tribe itself should be where to look for such information. Throughout history non-Indian entities have declared to know the history of the tribe but in all reality, oral tradition (from which this story could only have derived) is a treasure of the tribe.


� 700 F.2d 341 (C.A.Wis., 1983).


� supra. note 31.


� id. note 39 at 345.


� id.


� See note 10 on the application of Cannons of Construction in the area of Indian Law and treaty interpretation.


� A 1999 decision regarding usufructuary rights, the 1837, and Chippewa removal order is the case of Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172 (1999). In this case the court asked whether the Chippewa Indians retain . . . usufructuary rights. . . and held that the Chippewa do retain such rights under the 1837 treaty finding that this notion was consistent to the Voigt decision.


� To put into context of time the proposed removal was twenty years after the adoption of President Andrew Jackson’s Indian Removal Act, 21 Cong. Ch. 148, May 28, 1830, 4. Stat. 411. Also the infamous Cherokee “Trail of Tears” were many Cherokee people died as a result of being moved west in 1838 roughly twelve years prior to the 1850 decision by the President in this case.


� supra. at note 42.


� supra at note 41.


� supra. note 1. at 222.  Professor Burleson notes that “[b]ecause the Band has demonstrated that its water resources are essential to its survival, it was reasonable for the EPA, in line with the purposes of the Clean Water Act and the principles of Montana, to allow the tribe to regulate water quality on the reservation, even though that power entails some authority over off-reservation activities.” Citing Wisconsin v. EPA, 266 F.3d 741, 741 (7th Cir. 2001).


� id. at XX. In FN 90 of her research, Professor Burleson cites the Sokaogon Chippewa Community Water Quality Standards § 151.01 (2005). As stated before in note 39 above it is important to show the tribal perspective on what is sacred and important for a tribe. Also in the section above titled future legislation it is important for a tribe to enact their owns laws to show the intent of the tribe.


� supra. note. 5 at 1032 “the Hopi depend on water, and the water lays “the foundation for identity, religious beliefs, ceremonial practices, and daily life.” Water is the center of Hopi culture and religion.”


�  Another creation story is of the Hopi people. In the Hopi creation story “[t]hey believe that they climbed from an underground world where a deity met them. This spirit gave them corn seeds, a planting stick, and a water-filled gourd. “The [corn] represented the soul of the people, the stick would serve as the only technology they would need, and the gourd symbolized ‘the environment-the land and all its life-form-as well as the sign of the Creator’s blessing.”’ Many find it amazing that the Hopi then settled near an intricate network of miraculous desert springs, which an aquifer feeds.” (quoting Katosha Belvin Nakai, When Katchinas and Coal Collide: Can Cultural Resources Law Rescue The Hopi at Black Mesa?, 35 Ariz. St. L.J. 1283 (Winter, 2003)).


� id. at 1289.


� id. at 1033.


� Lonewolf v. Hitchcock, 


� supra. notes 10-11.
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