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Saving Bear Butte and other Sacred Sites
The noise, chaotic energy, increased human presence, and subsequent pollution caused by the development around Bear Butte currently make it increasingly difficult for the silence so necessary in meditative prayer. But the sounds from a rifle shooting range, so near, also awakens a genetic memory within the Cheyenne and Lakota, traditional allies for millennia, of the cavalry rifles at Sand Creek, the Washita, and Wounded Knee.



A few miles outside the small town of Sturgis, South Dakota, lays a rock formation known as Bear Butte. The formation is not actually a flat-topped butte, as its name suggests, but is actually a formation known as a laccolith, the remnant of a volcano that formed but never erupted.
  Located eight miles from foothills of the Black Hills, Bear Butte protrudes more than 12,500 feet from the surrounding, mostly-flat, prairie
, making it a formidable site. 
Bear Butte was deemed a State Park by the United States Government in 1961
 and added to the National Register of Historic Places in 1973
, but had been regarded as a sacred landmark by Plains Indian tribes for centuries prior. Artifacts dating back 10,000 years have been found at Bear Butte
 and Indian tribes tell legends involving Bear Butte that detail Mammoth hunts and dinosaurs
. Native Americans also relate a story in which a medicine man went to Bear Butte and received gifts and guidance from the creator
. In the more recent past, several notable Indian leaders made pilgrimages to Bear Butte to pray, fast and perform other religious ceremonies, including Red Cloud, Crazy Horse and Sitting Bull.
 The visits of these revered leaders culminated in an 1857 meeting when area tribes convened on Bear Butte to discuss the migration and settlement of white pioneers.
 
Bear Butte also played its part in the Black Hills gold rush in that time period. General George Armstrong Custer of the United States Calvary led an expedition of 1,000 men into the Black Hills and the unit camped near Bear Butte.  It was not long after this that Custer verified the rumors of gold in the Black Hills and set off the rush. Bear Butte served as a landmark for the many miners that converged upon the area.
 

Despite the difficulties that the native peoples have encountered with white men, including many and varied land disputes, they have maintained a deep religious tie with Bear Butte and the surrounding area.
 An estimated 30 – 60 tribes still encourage pilgrimages to the site where families camp at the base of the Butte while relatives hike to the summit to fast and pray.
 Since Bear Butte is a state park, people that are not members of American Indian tribes are allowed to visit and explore the site and will see evidence of tribal religious ceremonies: “Small colored pieces of cloth containing pinches of tobacco are wrapped around trees and bushes as prayer gifts to the Creator.
 But a place such as Bear Butte, which is important to many different groups of people, was bound to be the subject of controversy at some point in time. The places that are important to the religion of American Indians are the natural places and landscapes of America.
 And, unfortunately, the national understanding of American Indian sacred sites conflicts with the Judeo-Christian concept of sacred sites.
 (Santa Clara Law Review, FN 239). Location is fundamental to many aspects of Indian religion, and the place where an event occurred, rather than the event itself, takes on a special worth.
 Because of the significance of “place” in American Indian worship, the destruction of an Indian sacred site is a catastrophic event.
 “Sacred sites are integral aspects of tribal worldviews and identities; they figure in contemporary self-determination as well as political, cultural and economic survival. They are holy, irreplaceable places without which many tribal religions cannot exist.”
 
A case that arose recently in South Dakota ignited opinions around the state and sparked a discussion about land owner’s rights versus the rights of indigenous peoples. In Northern Cheyenne v. Martinez, several Indian tribes, including the Northern Cheyenne Tribe, Rosebud Sioux Tribe, Yankton Sioux Tribe, Crow Creek Sioux Tribe, Standing Rock Sioux Tribe, Cheyenne and Arapaho Sioux Tribes of Oklahoma, and a Native American environmental group, Defenders of the Black Hills, sued Mel Martinez as United States Secretary of Housing and Urban Development, Black Hills Council of Local Governments, Sturgis Industrial Expansion Corporation, City of Sturgis, and Black Hills Sportsman’s Complex in federal district court.
 The plaintiff’s complaint was related to a shooting range that the defendants intended to construct four miles from Bear Butte.
 (http://www.rapidcityjournal.com/articles/2003/03/04/news/local/news05.txt). The tribes were concerned that the noise from the rifle range, which was predicted to fire off 10,000 rounds of ammunition per day and possibly more, would interfere with religious ceremonies that were conducted at Bear Butte.
 In addition, the tribes also claim that they should have been part of the planning process but did not know of the project until the planning phase was nearly over.
 In addition to the interruption to religious ceremonies, the tribes were concerned with the environmental impact of the shooting range on Bear Butte and the area surrounding it. 

Boosters of the shooting project say its rifle, pistol and skeet ranges will not affect Bear Butte because it will be located four miles from the mountain. … Because no environmental impact study has been conducted, the effect of the project on the air quality and serenity of Bear Butte is not known. The impact of the project on people praying, eagles nesting or buffalo grazing at the base of Bear Butte has not been studied. … At the very least, they will significantly increase water usage in the area at a time when local sprawl and development are drying up the springs and medicine plants at Bear Butte. This decrease in water also is a contributing factor to the current condition of soil erosion at Bear Butte. In 1996, a large fire consumed most of the trees and underbrush along one face of the mountain. Even though young trees are growing now, there is not enough moisture or plant life to stop the soil from wearing away.
 
What remedies does a tribe have when the intense importance of its sacred sites is not recognized by the majority of society, sometimes including those entrusted with fair decision-making, such as Supreme Court Justices?
 In the past few decades, new laws have been enacted in an attempt to help protect American Indian sacred sites. In Northern Cheyenne v. Martinez,
 the tribes sued based on the National Historic Preservation Act (hereinafter NHPA), the National Environmental Policy Act (hereinafter NEPA), and the Religious Land Use and Institutionalized Persons Act (hereinafter RLUIPA).
 Later, the claim was amended to include claims under Religious Freedom Restoration Act (hereinafter RFRA) and the First Amendment.
 Some of these laws are more effective than others and below I will explore and analyze which laws are effective and in which situations. 
First Amendment
In the hierarchy of American jurisprudence, the Constitution reigns supreme. So it would seem logical to begin with the First Amendment guarantee of freedom of religion. However, Indians have not always been successful under this claim.
  The United States Supreme Court in its landmark ruling in Lyng v. Northwest Indian Cemetery Protective Association
 the Supreme Court essentially determined that the federal government’s rights as an owner trump and interests that the Indians have in using their sacred sites.
 In Lyng, the U.S. Forest Service sought to build a road and harvest timber in an area where local tribes practiced religious ceremonies.
 The Supreme Court held that the federal government’s project did not violate the First Amendment’s Free Exercise clause. Justice O’Connor wrote the majority opinion and stated that the government was not violating the Free Exercise Clause of the First Amendment because it was not “coercing Indians into religious beliefs.”
 The Court came to this conclusion even after admitting that the “government’s road construction would virtually destroy the Indian’s ability to practice their religion.”
 
Under the Court’s standard in Lyng, government activities that destroy tribal religions do not trigger the compelling interest test, as long as they do not coerce belief. (UCLA LR, Carpenter, 1082). The court’s decision in Lyng “effectively denies the availability of First Amendment relief in many, if not most, cases in which religious activities take place on public land.”
 The Lyng decision firmly established the judicial doctrine in this area
 and as a result, the First Amendment should not be the first choice of argument for groups seeking to protect sacred sites, unless they are sure they can prove coercion. In the Bear Butte rifle range case, the court did not reach the First Amendment question because the plaintiffs added it after the hearing for preliminary injunction, which was later granted on a different theory discussed below.
 
National Historic Preservation Act

A second cause of action theory arises under the National Historic Preservation Act. “The purpose of the National Historic Preservation Act is to encourage the preservation and protection of America’s historic and cultural resources.
 Amendments to the NHPA in 1992 introduced provisions related to Indian tribes and Indian reservations.
 If a site is designated as a National Historic Landmark under NHPA it is afforded significant protection. It requires the government to minimize harm to the landmarks by planning beforehand to avoid harming the site.
 

In addition, the NHPA enables Indian tribes, by statute, to take part in what is known as the Section 106 consultation process.
 This right is triggered when a proposed federal project would affect a “traditional cultural property”. The consultation requirement applies regardless of the land ownership status of a traditional cultural property (hereinafter, TCP) affected by a federal undertaking, including “federal funds, requirement of a federal permit, license or other approval”.
 In Northern Cheyenne, for example, the NHPA would have been triggered even though the rifle range was to be built on private land. The funds that were being used came from the state of South Dakota, as well as Federal Housing and Urban Development (hereinafter HUD) grants.
 As a result, the Section 106 Consultation requirement of the NHPA was triggered because there was a federal interest in the project. In Northern Cheyenne no formal consultation was ever conducted. Indians did not know of the project until after it had been approved by then-governor Bill Janklow.
 

As promising as the NHPA seems to be, especially considering Section 106, it does have its problems when applied to American Indian TCPs. Many Indian TCPs are better described as “sacred sites” because of their religious value.
 However, the NHPA does not protect sites because of their religious value; instead sites are given protection based on their respective historical value.
 As a result, many Indians feel that although the NHPA is the best option for protection of a sacred site, giving that protection based on historical values instead of religious significance trivializes the importance of the site
 In addition, many TCPs have “no material manifestations” and others though discernable as buttes, springs or mountains display no signs of human activity or artifacts.
 As a result, it is sometimes difficult to distinguish boundary lines in order to grant a site National Historic Landmark status. 
In addition, Section 106, which requires consultation with Indian tribes for federal projects doesn’t actually go as far as to offer any protection; it only requires a consultation.
 In addition, nothing in the NHPA serves as the basis for a cause of action against the government if it does cause damage to historical sites.
 Since the NHPA is seen as a procedural statute and does not guarantee the protection of the site, it may sometimes fall short.
 

As a result of certain requirements, Section 106 “may be a poor fit with the preservation needs of Native American traditional communities,” however, the “widespread applicability” of Section 106 does provide a powerful opportunity to make a change, especially in situation where no other protection is available. If Indian tribes wish to apply for protection for a sacred site under NHPA, they should be sure to identify the historic significance of the sacred place rather than just its religious importance.

Religious Freedom Restoration Act
A third possibility for sacred site protection is found under the Religious Freedom Restoration Act of 1993. RFRA was passed in response to a case concerning a tribes’ use of peyote in religious ceremonies. RFRA’s aim was to restore earlier First Amendment standards protecting religious freedom.
 The statute provides that the government “shall not substantially burden a person’s exercise of religion even if the burden results from a rule of general applicability,” unless it can show the burden on religion furthers a “compelling governmental interest” and is the “least restrictive means” of furthering that interest.”
 However, several lower courts have rejected tribal claims based on RFRA.
 In one of the cases, Navajo Nation v. U.S. Forest Service
 the court, citing Lyng, determined that the plaintiffs failed to demonstrate how the defendant’s use of waste water in the creation of snow on mountain peaks would impact their free exercise of religion.
 Just like in Lyng, the court concluded that the actions of the Forest Service do not “coerce individuals into acting contrary to their religious beliefs nor does it penalize anyone for practicing his or her religion.” 
 Essentially, since RFRA’s main provision concerns the Free Exercise clause of the First Amendment, it has the same problems that tribes’ First Amendment claims are faced with and so really, does not further the interest of the tribes much at all. 
However, there may be some hope for RFRA. In February 2006 the Supreme Court handed down a decision in a case where the government sought to ban a church’s use of a sacramental tea that contained a hallucinogen.
 (DENULR, Carpenter, 994). In Gonzales v. O Centro Espirita Beneficiente Uniao Do Vegetal,
 the church argued that the ban violated RFRA while the government argued that while it knew it was burdening the church members’ religious freedom, it had used the “least restrictive means of furthering its compelling interests in enforcing the Controlled Substances Act.” 
 But the Supreme Court disagreed, holding that the government did not demonstrate a compelling interest under the Controlled Substances Act. In this case, the Court said, “application of a law of general applicability would substantially burden a sincere religious exercise.”
 
However while this case is a large step for the court in recognizing the rights supposedly re-enforced by RFRA, it is notable that in Gonzales the parties agreed that the government was burdening the church member’s rights by limiting access to the tea.
 In nearly every sacred site case the court has refused to recognize that the government is burdening an Indian religion by regulating its own property.
 If the courts take this approach, “the Gonzales court’s RFRA standard will probably not advance jurisprudence in many sacred site cases, because the courts will rarely reach the compelling interest/least restrictive means step of the analysis”.
 
However, a different outcome is possible. In Northern Cheyenne, the court used RFRA as part of its basis for granting a preliminary injunction to prevent the use of Housing and Urban Development funds on the project.
 The government argued that it could not be liable because it had done nothing that would affect the plaintiff’s exercise of religion.
 The court disagreed; it recognized that the government’s claim of lack of involvement was an issue of fact that the plaintiffs were entitled to prove.

Religious Land Use and Institutionalized Persons Act
Another option for protection of a sacred site is the Religious Land Use and Institutionalized Persons Act.
 RLUIPA gives a cause of action to plaintiffs who can show that the government has burdened their religious freedom by putting limits or restrictions on the plaintiff’s use or development of land.” 
 RLUIPA was enacted to counteract zoning laws that were deemed unfair to religious institutions.
 While RLUIPA seems like it would serve the interests of tribes interested in protecting sacred sites, it often falls short because the rule is clear about the connection between religious freedoms and property rights.
 More clearly, the only parties that are eligible to assert a RLUIPA claim are those that can show they hold a property interest in the religious site.
. Since most disputes involving the destruction of sacred sites occur over land owned by the government, it is difficult for tribes to use a RLUIPA claim because they cannot demonstrate a property interest in the property they wish to protect. 
Although a successful sacred site protection claim based on RLUIPA is rare, the tribes in the Northern Cheyenne case were successful at demonstrating a property interest in Bear Butte. The tribes argued that Bear Butte was within the territory awarded to them by the U.S. Government in two treaties that were violated. The land was later sold to the government by a private individual but the Indian tribes continued to use the mountain for religious ceremonies.
 The tribes put forth three types of property interests at Bear Butte: “small tracts of parcels owned in fee by two tribes, land held by Federal government in trust for two tribes and a right of way.” Based on this RLUIPA argument, and RFRA, the federal district court granted a preliminary injunction.
  
The Northern Cheyenne case is a rare victory using RFRA and RLUIPA, but other tribes could be successful if they were to “emulate the Northern Cheyenne example by acquiring small property interests, such as title to modest amounts of acreage or express easements, that are eligible for RLUIPA protection”.
 
National Environmental Policy Act
The final cause of action that a tribe may attempt to use is the National Environmental Policy Act.
 One purpose of NEPA is to ensure that the federal government “utilizes a systematic, interdisciplinary approach which will insure the integrated use of nature and social sciences and the environmental design arts in planning and in decision-making which may have an impact on man’s environment”.
 More specifically, NEPA requires the federal government to “study, develop, and describe appropriate alternatives to recommend course of action in any proposal which involves unresolved conflicts concerning alternative uses of available resources.”
 While NEPA does give a private cause of action, it is enforceable under the Administrative Procedure Act, which provides, a “person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action within the meaning of a relevant statute, is entitled to judicial review thereof.”
 If the injury a plaintiff complains of falls within the scope of interests the statute is supposed to protect, then the plaintiff has standing.
 Since the NEPA cases are reviewed under the APA, facts are reviewed under the “arbitrary and capricious standard”,
 while issues of law are reviewed under a “reasonableness” standard. 
In Northern Cheyenne, the plaintiffs outlined six ways that the defendants allegedly violated NEPA.
  Most notably the plaintiffs charged that the developers failed to prepare a proper environmental impact statement.
 NEPA requires an environmental impact statement anytime the federal government is involved in a project.
 The court determined that this failure was arbitrary and capricious but in the end dismissed the plaintiff’s claims as to both NEPA and the NHPA on the grounds that funding from the HUD Block Grant made the government exempt from compliance with the statutes.
 So while NEPA is an option, its lack of a built-in, private cause of action means it requires more evidence to get into court.  Also, the process of complying with NEPA takes longer (the Environmental Impact statement has been accused of slowing down the process in certain situations and criticized by developers and environmentalists alike) so if the project is time-sensitive, NEPA might not be the best option to find protection for a sacred site.
 In the end, in Northern Cheyenne, the court granted the preliminary injunction that the tribes asked for against the defendant based on RFRA and RLUIPA.
  The injunction prevented the federal Department of Housing and Urban Development from giving the promised funds to the shooting range; as a result, the state lawmakers withdrew their support, and money, which prompted the city and private developers to abandon the project.
 The case was moot and neither the district nor the Eighth Circuit Court ever issued a final ruling on it.
 
Upon examination of the various theories tested by Indian tribes seeking protection for their sacred sites, it is easy to see which ones are more likely to succeed and which are more likely to fail, in different situations. The Free Exercise Clause of the First Amendment seems like a natural choice but the Supreme Court has set up some major barriers to tribes through its decisions in Lyng and other cases. The NHPA is, at this point in time, probably the best choice for American Indians trying to protect their religious sites, but only if they can get past what some see as the “trivialization” of their sites as important historically instead of just religiously. RFRA provides another option, but since it was enacted to restore the right of free exercise of religion found in the First Amendment, it faces many of the same problems as the First Amendment in sacred site protection cases, namely, that destruction of a sacred site does not amount to coercion and so fails to be a cause of action. RLUIPA and NEPA also provide options for tribes seeking protection but neither of them provide for an easy cause of action. RLUIPA requires that the tribes have a property interest, which is often what these cases are about – a lack of a property interest. NEPA is time consuming and does not contain its own cause of action so must be brought under a separate policy, the APA.  
In conclusion, I think it will take a serious change in attitude along with some education for our legislators to enact laws and our courts to interpret those laws regarding the protection of sacred Indian sites in a fair manner.  A better understanding of Indian culture would go a long way in helping people to understand the significance of sacred sites to Indian religion. In a sacred site case, Badoni v. Higginson
, the court stated that giving protection to sacred sites in the absence of property rights “would disturb the property rights of others” and likened such a situation to the “pandemonium that would result if an individual successfully claimed the Lincoln Memorial was a sacred shrine requiring the exclusion of all visitors.”
 In response, I would pose the question, what would be the result if someone came in and built a bar next to, or even in place of, the Lincoln Memorial? Sometimes it’s helpful to reverse the situation and see it from another point of view. 
Laws protecting American Indian sacred sites have a long way to go; part of that is that there is still a long way to go in increasing understanding and tolerance between Indians and white people.  Courts tend to interpret Indian religion as cultural practice, rather than religion
 and as a result it is not given as much consideration as many other religions are. Because they have been failed by the First Amendment, tribes have turned to the NHPA but even that is imperfect in its remedy.
 It’s time that America in general had a cultural awakening and made a serious effort to understand Indian culture. Then, and only then, will Indian rights begin to be recognized appropriately. 
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