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Introduction

The knowledge that creatures such as dinosaurs ever existed is thanks to the preservation of their remains in the earth’s crust.  “Without fossils, human beings would have little understanding of the development of ancient life on earth.”
  

Fossils are rare, non-renewable resources “with significant, educational, commercial and recreational values.
  The word “fossil” encompasses the remains or traces of an organism.
  There are two main types of fossils:  body fossils and trace fossils.  Body fossils are formed when the remains of an organism are buried and preserved.  Recrystallized and permineralized teeth, bones, and claws are common types of body fossils.  Trace fossils are the remnants or imprints left by an organism while it was living.  Evidence of nests, foot prints, and eggs, for example, would all be considered trace fossils.
  Both body and trace fossils are crucial to a full understanding of the anatomy and life of past organisms.    


The exquisite fossils of South Dakota in particular, whether on private, tribal, or federal land, are worth stringent protection.  South Dakota’s land holds fossils documenting life spanning from the Cretaceous period to the Tertiary period.  These fossils are among the best in the world.  For example, five of the ten most complete Tyrannosaurus rex fossils were found in South Dakota.
  As recognized by the South Dakota legislature, the “paleontological…heritage of this state is among its most important assets” and must be preserved “for the education, inspiration, pleasure, and enrichment of the citizens of this state.”
                              

Unfortunately, these exquisite fossils face extinction not only from the degrading threat of natural erosion but also encroaching human development and poaching.  This paper focuses on the ways in which paleontological resources within South Dakota may be protected.  Part I details the ways in which fossils sites may be protected from traditional environmental threats based on their location on private land, an Indian reservation, or federal property.   Part II examines both federal and state law treatment of fossil poaching and theft.    
I.  Protecting Fossils Sites From Environmental Threats


The context in which fossils are found is invaluable to a paleontologist’s understanding of how an organism lived.  Paleontological research focuses not only on the fossil itself, but also on the fossils location, its paleogeographic location, and how the fossil position relative to other fossils.
  For example, the dinosaur Oviraptor was given its name, meaning “egg stealer,” after it was found lying across a clutch of eggs assumed to belong to a Protoceratops.
  However, in 1993 paleontologists discovered eggs in a similar circumstance with embryos preserved within.
  Much to their surprise they discovered the “Protoceratops eggs” actually contained Oviraptor embryos.
  A later finding of a well-preserved Oviraptor atop a nest in "the same posture taken by many living birds when brooding" confirmed that the Oviraptor was not an egg stealer but rather a good mother. 
  

Fossil beds are sensitive environmental resources and their discovery is subject to a certain degree of luck.  The more surface area of sedimentary rock exposed, the better the chance of finding fossils.
  This is why the richest fossil localities are in areas with considerable rock exposure, such as the White River Badlands.  However, the more exposed a fossil, the more vulnerable it is to environmental threats.
  Environmental threats include encroachment of development onto fossil sites
 as well as the destruction of fossil sites by livestock, due to increased erosion from overgrazing and physical destruction resulting from trampling.
         

Knowledge of the legal classification of fossils is essential in determining what legal tools may be utilized to preserve these natural resources.  While fossils are entombed in the earth they are legally considered “land.”
  This is true both under traditional property principles and under South Dakota law.
  Traditionally, property has been classified as either real or personal.
  South Dakota statute has codified this traditional property principle.
  The statutory definition of real property expressly includes land and its fixtures.
  In-place fossils, under South Dakota law, would therefore qualify as land because they qualify as “ingredient[s]” making up part of the “solid material of the earth.”
  


As a result of this classification, protection of in-place fossils and fossil sites, as land, may be achieved using a variety of traditional conservation tools.  The nature of the property on which the fossil site is located, however, controls which tools are available and what law controls.  
A. Protecting Fossil Sites on Private Land 


Nearly sixty percent of land in the United States is privately owned.
  Numerous fossil sites in South Dakota exist on these private lands which are outside of the reach of traditional protective legislation.  For example, the fossil rich White River Badlands extend beyond the Badlands National Park onto private land.
  As a result, future efforts to protect fossil sites of South Dakota from environmental threats must extend to private lands.  
i. Conservation Easements 


The conservation easement has emerged as a powerful device to protect sensitive ecological areas, like fossil sites, on private lands.
  “The conservation easement is a creature of statute, not the common law.”
  This is because under common law principles of property, conservation easements would be impermissible as imposing a negative restriction of land.
  Also, conservation easements are regulated statutorily by the states rather than the federal government because they implicate property law.
  In fact, “[a]ll fifty states, [including South Dakota,] have conservation easement statutes, affecting over three million acres of land nationwide.”
  

“Conservation easements are privately initiated land-use restrictions designed to protect and preserve private lands.
  Simply put, they are voluntary agreements that permit landowners to limit the type or kind of development on their property while retaining private ownership of the land.
  Conservation easements create a property right in the conservation of the land itself and are generally perpetual in duration.
  


Because conservation easements most often work to preserve land in its natural state, they can be crucial to the preservation of fossil sites threatened by encroaching development.
  In fact, South Dakota’s statutory scheme expressly includes paleontological resources as aspects of real property that may be preserved using conservation easements.
       


A conservation easement is created by a deed that transfers a restrictive interest in real property from the landowner to a qualified easement holder.
  Under South Dakota law, only government entities or nonprofit conservation organizations, often referred to as land trusts, are eligible to hold conservation easements.
  No two deeds, and thereby no two conservations easements, are alike.  This is because “each easement is a product of negotiation between the land trust and the property owner and is created to fit the particular characteristics of the land involved.”


Enforcement is crucial to preserve the integrity of a conservation easement.
  The purpose of a conservation easement is lost if a property owner attempts to develop his or her property in a manner inconsistent with the easement.
  As a result, monitoring of the easement is imperative to discover and prevent potential violations.
  Regular monitoring, however, can be an expensive and timely endeavor and therefore may be difficult for smaller land trusts with limited resources.
  Likewise, large land trusts may have an increasingly difficult time adequately monitoring development as the number of easements the organization holds increases.
  

Despite monitoring requirements, conservation easements are a favored conservation tool of land trusts.
  This is in part because conservation easements are far less expensive than purchasing the fee simple interest in the property.
  They “represent a less expensive way to protect larger acreage.”
  Additionally, conservation easements do not burden easement holders with the duty to maintain the property.
  

Conservation easements are also favorable to land owners.  Importantly, in contrast to eminent domain proceedings or other government acquisitions, landowners donate or sell conservation easements voluntarily.
  The chief benefit for landowners, however, is the potential for significant income, estate, or property tax benefits.
  For example, federal law provides tax breaks to landowners who donate conservation easements based on the value of the land-use restriction.
  Because a conservation easement requires a landowner to refrain from exercising certain rights, benefits and incentives, such as tax breaks, are essential for conservation easements to continue as attractive options to landowners and counteract development pressures.   

Conservation easements are a power tool that can be used to protect important fossil sites in South Dakota.  However, though favored for their flexibility, conservation easements are no substitute for governmental regulation.  Rather, they can and should be used in conjunction with governmental regulation to achieve common conservation goals.  

ii. Local Regulation of Historical Properties


South Dakota permits counties or municipalities to promulgate regulations or restrictions to advance the “protection, enhancement, preservation and use of historic properties.”
  As a result, a county or municipality may establish a historic preservation commission (commission) which is vested with the power to act to preserve, promote, and develop the historical resources of that county or municipality.
     

A commission may acquire a fee or lesser interest in historic properties by purchase or donation.
  Purchase of paleontological sites would provide adequate protection; however, large tracts of land may be too expensive to purchase outright.
  Donation of land to a commission is often advantageous to land owners as it confers certain tax benefits.
  However, relying solely on donations is likely not sufficient to adequately protect important paleontological sites in South Dakota.  

A commission may recommend that the local governing body adopt an ordinance designating lands as historic property.
  The procedures laid out in South Dakota statute must be strictly followed in order for any resulting designation or restriction to be valid.
  A site which has achieved historical property designation receives indirect protection.  For example, owners of the historic property must provide written notice to the commission before the property is altered in any way.
  Further, during the mandated waiting period between notice and any proposed alteration, the commission may conduct negotiations with the owner in an effort to preserve the property.
         



It is not clear, however, whether sites of paleontological significance are eligible for historic property designation.  The Legislature of South Dakota expressly stated and memorialized its purpose for enacting the chapter encompassing historical properties.
  It stated, the “purpose of this chapter to authorize the local governing bodies of this state to engage in a comprehensive program of historic preservation” is in recognition “that the historical, architectural, archaeological, paleontological, and cultural heritage of this state is among its most important assets.”
  In fact, statute also demands that members of the commission be appointed with “due regard to proper representation of such fields as history, architecture, urban planning, archaeology, paleontology, and law.”
  The express inclusions and references to paleontology within the relevant statutory chapter make it at least arguable that fossil sites qualify as historical property and, thus, are eligible for historical property designation or historical easements.     


Any county or municipality is authorized to acquire by condemnation, “historic easements in any area within their respective jurisdictions wherever and to the extent that the governing body of the county or municipality determines that the acquisition will be in the public interest.”
  South Dakota statute explicitly permits the condemnation of land containing important paleontological resources for historical easements.
  A historical easement “means any easement, restriction, covenant, or condition running with the land, designated to preserve, maintain, or enhance all or part of the existing state of places of historical, architectural, archaeological, paleontological, or cultural significance.”
  Though defined within the code, the scope of a historical easement has not been judicially tested.  Of course, one of the problems with involuntary measures of conservation, that restrict an owner’s use of his or her land, is the potential that it may raise the issue of takings.
   
B. Protecting Fossil Sites in Indian County


There are currently nine recognized Indian reservations within the borders of South Dakota.
  Indian country spans approximately 5,251,483 acres in the state.
  At least one reservation within the state, Pine Ridge Indian Reservation, contains part of the fossil rich White River Badlands.
  Additionally, the Standing Rock Indian Reservation is known to contain a significant number of dinosaur and other fossils.
  Fossil sites within Indian country are worthy of protection
, however the law surrounding this issue is complicated and often unsettled.        


In the United States, tribes exercise inherent sovereignty and retain jurisdiction over their respective reservations.
  As “unique aggregations possessing attributes of sovereignty over both members and their territory,”
 tribes may promulgate regulations affecting their land.
  This presumably includes regulations regarding fossil sites located within a reservation’s borders.   


A tribe’s inherent sovereignty, however, is “subject to qualification by treaties and by express legislation of Congress.”
  This is reflective of the United States Supreme Court’s classification of tribes as “domestic dependent nations.”
  This limitation casts into shadow the issue of whether a tribe’s inherent sovereignty is expansive enough to allow it to regulate non-Indians absent express Congressional authorization.  As a result, it is unclear whether any tribal law protecting specific fossil sites may be civilly enforceable against nonmembers.                  


The existence of tribal ownership of land alone is not enough to support regulatory jurisdiction over nonmembers.
  In Montana v. United States, the Supreme Court considered the validity of a tribal ordinance outlawing nonmember hunting and fishing.
  The Court found that the restriction exceeded the tribe’s inherent authority, noting that “exercise of tribal power beyond what is necessary to protect tribal self-government or to control internal relations is inconsistent with the dependent status of the tribes.”
  In the end, regulation of hunting and fishing by nonmembers did not bear a close enough relationship to tribal self-government or internal relations to authorize the tribe to regulate as it wished.
                     

Based on the broad proposition set forth in Montana, that “the inherent sovereign powers of an Indian tribe do not extend to the activities of nonmembers,” it would appear as though a tribe would be unable to comprehensively protect fossil sites within Indian country.
  However, such a conclusion ignores the well-established principle that a tribe may exclude nonmembers or place conditions on their entry and continuing presence on a reservation.
  Based on this principle tribes could protect a reservation’s valuable fossils by conditioning a nonmember’s access to the reservation on an agreement to not enter or disturb paleontological sites.  

Additionally, a tribe may be able to regulate nonmembers’ actions with regard to fossil sites consistent with the Montana decision.  The Court in Montana acknowledged that there are two limited exceptions to the general rule that a tribe may not levy regulations on nonmembers.
   First, non-Indians are said to consent to tribal jurisdiction and regulation when entering into consensual relationships with the tribe or its members.
  Second, and most applicable to the present analysis, a tribe may retain regulatory authority over non-Indians’ conduct where that conduct threatens or has some direct effect on the political integrity, economic security, or health or welfare of the tribe.
  Certainly extreme conduct that would threaten fossils sites, such as the dumping of toxic chemicals, would qualify as a threat to the health and welfare of the tribe, thus, authorizing a tribe to assert regulatory authority over nonmembers.  However, it may also be arguable that less insidious destruction of fossils sites, like that resulting from cattle ranching, could confer tribal regulatory authority as having a direct effect on the economic security of a tribe.  This is because the commercial sale of fossils can generate significant funds for traditionally impoverished tribes.
  For instance, a grant from the Bureau of Indian Affairs was awarded to South Dakota School of Mines & Technology “to assess the tribe’s fossil resources and find ways to use them to create economic opportunities on the reservation.”
  The Bureau of Indian Affairs recognized that beyond the commercial sale of fossils, development of fossils sites and resources could result in a cottage industry extending from employment of guides and laborers to eco-tourism.
  Toothless preservation, resulting from limited tribal sovereignty, of fossil sites within the bounds of a reservation represents the loss of potential revenue for those areas which need it most.
 

An added twist in the effort to protect fossil sites within Indian country is the federal government’s unique relationship with Indian tribes, described like “that of a ward to his guardian.”
  This special relationship imposes on the federal government “moral obligations of the highest responsibility and trust.”
  Based on the trust relationship, the federal government holds most of Indian country in trust for the benefit of the tribe or allottee.
  The federal government, in turn, has entrusted the Secretary of the Interior and the Bureau of Indian Affairs (BIA) with the supervision and management of these lands.
  In its trust capacity, the BIA approves real estate transactions based on whether the transaction is economically beneficial to the landowner.
  Fossils that have commercial value have been found to be trust resources and, thus, call for BIA involvement.
  However, BIA involvement is limited to the approval or denial of contractual agreements or leases regarding the access and extraction of fossils.
  Governmental management, under the trust relationship, does not permit the BIA or the Secretary of the Interior to engage in regulatory actions.
  As a result the federal government does not have an extensive ability to protect fossil sites on tribal land.  Ultimately, it is up to the land owner or tribe to determine who gets access to fossil sites within Indian country, not the federal government.
  

The separate ability of both the tribes and federal government to act to protect fossil sites on the reservation may be maximized if both sovereigns work cooperatively.  For example, a memorandum of agreement (MOA)
 between the Secretary of Interior and the Oglala Sioux tribe authorizes stronger federal management of fossil sites on the reservation than provided for under the trust relationship.
  Under the MOA, formalized in 1976, the Forest Service is charged with the duty to “preserve, interpret, and provide for scientific research of the paleontological and geological resource of the White River Badlands.”
  The MOA further requires that the Forest Service work in close cooperation with the tribe in managing the fossil sites preserved in the negotiated area.
  These types of cooperative agreements provide tribes with resources for more expansive fossil site protection that might otherwise not be available or affordable.  Likewise, the federal government benefits as they have access to fossil sites for scientific research that otherwise might be beyond its purview.                 
C. Protecting Fossil Sites on Federal Land 


The federal government owns and manages approximately 657 million acres of land in the United States.
  This accounts for nearly 28.57 percent of land within this country.
  “The condition, availability, and scientific significance of the fossils found on federal lands in the western United States are among the best in the world.”
  Therefore, protection of fossil sites on federal lands is essential to the continued development of paleontological knowledge.   


The federal government has nearly unfettered authority to regulate the environment on the public lands it owns and manages.
  Federal management responsibilities are distributed among several agencies, including, for example, the U.S.D.A. Forest Service, the Bureau of Land Management, the National Park Service, the U.S. Fish and Wildlife Service, and the U.S. Department of Defense.
  


The National Park system includes twenty-one types of protected units, including national parks and national monuments.
  Each unit is administered directly by the National Park Service.
  Before the National Park Service was established, the emerging park and monument system had no coordinated administration and “existed only under a haphazard arrangement.”
  The National Park Service was created by an Act of Congress in August, 1916.
  The Act, referred to as the National Park Service Organic Act, requires the National Park Service to “promote and regulate the use of the Federal areas known as national parks, monuments, and reservations as provided by law.”
  The National Park Service (NPS) is also charged with promoting and regulating in a manner so as to “conform to the fundamental purpose of said parks [and] monuments … to conserve the scenery and the natural and historic objects and the wild life therein” for the enjoyment of all people and to also leave the parks and their natural resources “unimpaired for the enjoyment of future generations.”
  


Stemming from the National Park Service Organic Act, designation of public land as a national park or national monument is a significant legal tool which may be utilized to provide meaningful protection to fossil sites.  For example, Congress has the authority to regulate activity outside of park or monument boundaries that poses a threat to the designated purpose of the federal lands.
  The power to regulate conduct outside of a unit’s boundaries may extend to the NPS.
  In fact, at least one court has indicated that the NPS would be required to take action to in the event of a threat to a national park or monument.
  Additionally, NPS regulations forbid “possessing, destroying, injuring, defacing, removing, digging, or disturbing from its natural state non-fossilized and fossilized paleontological specimens.”
                          
i. National Park Designation


“Only Congress can create a national park.”
  However, Congress may call upon the NPS for advice regarding its choice for new park system units.
  In fact, the “Secretary of the Interior is directed to investigate, study, and continually monitor the welfare of areas whose resources exhibit qualities of national significance” that might have the potential for inclusion as a national park.
  The Secretary must submit a list of the proposed sites for additional study to the Committee on Resources of the House of Representative and the Committee on Energy and Natural Resources of the Unites States Senate.
  When conducting the study, the Secretary must consider a number of factors, including:  the rarity and integrity of the resources, threats to those resources, and whether similar resources are already protected.
        


National Parks are recognized as the nation’s premiere natural sites and, as such, are offered stringent protection.
  For example, hunting, mining and other consumptive resource uses are generally not permitted in National Parks.
  South Dakota is fortunate in that the state’s most prolific fossil site, the White River Badlands, is located within a National Park.  


Badlands National Park covers 244,000 acres in southwestern South Dakota and is the largest national park in the prairie region.
  The Park contains the world’s richest Oligocene epoch fossil beds, dating 28-37 million years old.
  In recognition of the scientific value of the area, specific restrictions regarding fossil sites within the Park were established under the discretionary authority of the Park Superintendent.
  For example, Pig Dig areas
, or other active paleontological excavation quarries, are restricted to day-use only.
  The NPS also retains the authority to close a facility or park area for paleontological site protection.
             
ii. National Monument Designation 


The 1906 Antiquities Act authorizes the President to withdraw and reserve lands containing “historic landmarks, historic and prehistoric structures, and other objects of historic or scientific interest.”
  The Secretaries of the Interior, Agriculture, and Army are given the power to grant permits to qualified individuals for the examination and excavation of objects of antiquity or archaeological sites.
  A permit may be issued only if the examination or excavation is “undertaken for the benefit of reputable museums, universities, colleges, or other recognizable scientific or educational institutions.”
  Under the Act, any person who appropriates, excavates, injures, or destroys “any historic or prehistoric ruin or monument, or any object of antiquity situation on land owned or controlled by the [United States] Government,” shall, upon conviction, be subject to fine, imprisonment, or both.
  Most importantly, the Act “made explicit that preservation of historical, archeological and other scientific sites on lands controlled by the federal government was indeed a federal responsibility.”


Though the Act was conceived to preserve archaeological ruins,
 it has since been extended to protect numerous fossil sites, qualifying as lands containing objects of “scientific interest.”
  Examples of these include the Florissant Fossil Beds National Monument, in Colorado,
 and the Hagerman Fossil Beds National Monument, in Idaho.
  The most famous paleontological national monument is Dinosaur National Monument located in Utah.
  The Monument includes an exposed cliff face where some 1,500 dinosaur bones can be seen embedded in the mountain side.
  


Large parcels of land containing objects of scientific interest have been properly designated as national monuments despite the Act’s mandate that the monument “be confined to the smallest area compatible with the proper care and management of the objects to be protected.”
  For example, shortly after passage of the Act, President Roosevelt established the Petrified Forest National Monument, the first federal paleontological preserve, which covered 60,776 acres.
  


The power to impose civil and criminal sanctions makes national monument designation an especially powerful method for protecting fossil sites.   This could be a meaningful option for locations in South Dakota which have a heavy concentration of unique fossils residing outside of the Badlands National Park.        
II. Preventing the Poaching and Theft of Fossils


Fossils, once just items of science, have now transformed into instruments of profit.  On the market, even incomplete dinosaur skeletons can sell for thousands, let alone a complete specimen.
  Though not the norm, “Sue”, the famous Tyrannosaurs rex from South Dakota, sold for $8.4 million at auction in 1997.
  Butterfields of San Francisco recently auctioned off a nest of three dinosaur eggs ($2,644), vertebrae of a duck-billed dinosaur ($646) and a juvenile mammoth tusk ($4,112).
  Fossil sales, however, are not confined to high-end auction houses; E-Bay’s online auction site not too long ago listed more than 1,500 fossil items for sale.
  

The recent profitability of fossils has resulted in increased theft, or poaching, of paleontological resources.  The National Park Service estimates that hundreds of valuable fossils are stolen each year.
  A recent study commissioned by the Forest Service found that nearly one-third of all paleontological sites in the Oglala National Grassland showed evidence of unauthorized collection of fossils. 
  This study illustrates the scope of the problem. 


The theft of a fossil, whether intentional or the result of ignorance of the law, often renders that specimen lost to science. For example, looters in Utah destroyed almost a third of a remaining Stegosaurus skeleton that scientists had spent years painstakingly excavating.
  The scientists relied on slow-going equipment, brushes and airscribes.  The thieves, on the other hand, destroyed much of the skeleton in their attempt to cut out the bones using hammers, chisels, and pry bars.
  

Protecting fossils from the increasing threat of theft is necessary to ensure that fossils maintain their scientific significance.  After all, fossils are not renewable, “[t]hey’re not making T. rexes anymore.”
  If a fossil is destroyed or sold, paleontologists essentially have to go look for another.        
A. Federal Law

There is no comprehensive federal legislation that protects fossil resources from poaching.
  Instead, fossil protection is provided only through the administrative regulations of each land management agency.
  These administrative regulations are often inconsistent.  For example, Forest Service regulations prohibit an individual on Forest Service land from“[e]xcavating, damaging, or removing any vertebrate fossil or removing any paleontological resource for commercial purposes without special use authorization.”
  In contrast, the Bureau of Land Management permits the public to collect reasonable amounts of “common invertebrate fossils” without any kind of prior permission or permit.
   


Agencies enforce regulations sparingly because of the limited resources for monitoring and penalizing violators. 
  The number of prosecutions for fossil theft on federal lands averages only one or two in any given year.
  For example, despite the prevalence of poaching, only six cases of fossil theft were prosecuted in the Oglala National Grasslands since 1996.


There have been attempts to establish a comprehensive federal policy regarding paleontological resources.  Two failed pieces of legislation in the 1990s sought to broadly regulate the fossil collection on federal land, The Vertebrate Paleontological Protection Act (VPPA) and The Fossil Preservation Act (FPA).
  


The VPPA introduced in 1992, would have permitted limited amateur fossil collection by requiring amateurs to apply for permits to retain fossils that they found unless they were of “significant scientific value.”
  Under this act, commercial collection would have been strictly prohibited.
  The VPPA also would have prohibited any trade of illegally obtained fossils.
  “A knowing violation would have resulted in a maximum fine of ten thousand dollars, imprisonment for up to one year, or both, with the maximum fine and prison sentence doubled if the fossil value exceeded five hundred dollars.”
     


In contrast, The FPA would have expressly permitted commercial collection on the premise that paleontology would be “best served by unimpeded access to fossils and fossil-bearing rocks in the field.”
  Per the FPA, a special commercial permit would have been created under which fossils that were collected on federal land would be sold, with certain fees and royalties payable to the government.
  Also, the FPA did not assign criminal penalties for violations of the Act.
 


Most recently, the Paleontological Resources Prevention Act (PRPA) was introduced in 2001.
  Similar to the aforementioned congressional bills, the PRPA would create a comprehensive paleontological resources policy for federal land.  The PRPA requires a permit issued by a federal land manager for fossil collection.
  Before a federal land manager may issue a permit, he or she must determine that “the permitted activity is undertaken for the purpose of furthering paleontological knowledge in the public interest … and that the proposed methods of collecting will not threaten significant natural or cultural resources.”
  The PRPA does allow “casual collection” of invertebrate or plant fossils without a permit.
  But even casually collected fossils cannot be commercially disposed of.
  


The PRPA is supported by the National Parks Conservation Association, the American Geological Institute, and the Society of Vertebrate Paleontology.
  This is in part because those associations traditionally value public and educational access to fossils.  Commercial sale of fossils is thought by many to deprive the public of the scientific value of the specimen.  


The PRPA presents the opportunity to depart from the current patch quilt style federal regulation resulting from the independent regulatory authority of each land management agency.   Additionally, because it does not permit commercial excavation, it adequately protects the interest of the public to have access to the educational and scientific properties of fossils.  Unfortunately, however, the bill has been stalled in Congress since 2001.  Currently the bill has been re-introduced and is awaiting further action.
   
B.  South Dakota Law


South Dakota has a total of 2,991,531 acres classified as common school and endowment land, which falls under the jurisdiction of the Commissioner of School and Public Lands.
  It is not known how many fossils sites are located within these properties.  However, South Dakota has promulgated certain standards governing paleontological resources located within the state’s public property to prevent the poaching and loss of important scientific finds.
  In doing so, it joins other Western states that have created stringent regulations governing fossil collection on state lands.
  


“Any scientifically significant paleontological collections recovered from lands under the jurisdiction of the Commissioner of School and Public Lands are the property of the state.”
  An individual’s right to freely survey and excavate fossils is limited in recognition of the States’ exclusive ownership of the paleontological resources residing in public land.  For example, before an individual may even survey for paleontological resources on any lands under the jurisdiction of the Commissioner of School and Public Lands (commissioner) he or she must receive a permit.
  Likewise, any excavation of paleontological resources requires a commissioner issued permit.
  Permission must also be obtained before any individual may remove a paleontological specimen.
  Any violation results in a Class 1 misdemeanor and the forfeiture to the state of any paleontological resources discovered through the offender’s efforts.
    

Conclusion


In recognition of South Dakota’s valuable fossil sites, stringent efforts should be made to protect those paleontological sites within this state’s borders.  Protection can, at times, be a complicated endeavor.  This is especially true since almost no regulations or traditional property principles offer outright protection.  However, through creative application, fossil sites can be protected on private, federal and tribal land.  


The non-renewable status of fossils should propel both state and federal authorities to combat the increasingly severe issue of fossil theft and poaching.  State law at least provides a conclusive guide as to what is required before excavating fossils on public property.  Federal law, however, provides no such guidance.  Passage of the Paleontological Resources Prevention Act would fill the void by providing, for the first time, a comprehensive paleontological regulatory scheme that applies to all federal land.        
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