NAVIGABLE WATERS AND THE AFFECT ON PRIVATE 

PROPERTY RIGHTS IN SOUTH DAKOTA.
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This paper discusses the origin and the state of navigable waters and sets out to determine what effect such a designation has on the private property rights of those who own lands abutting such waterways.  Is there a loss of rights in owing lands with water access or is the land enhanced? And moreover, what are the prospects for future demands on such land?

I.  INTRODUCTION

The test of navigability has always had a commanding presence in the determination of public versus private rights in a body of water.  This is at least true in the Anglican theory on law.  In England, the common law determination for navigability of waterways, was whether or not the said water was affected by the ebb and flow of the tide.
  
However, that England tradition, while practical in an island nation with a vibrant sea faring history, held little value in the New World. For a country like the United States, a nation which has an expanse from sea to shining sea, this old common law would have encompassed a landmass of rivers, lakes, and streams that were unimaginable to the English Common Law courts.  Here, rivers that made the great paths of commerce could be navigable for thousands of miles past their confluence with one of the great oceans, or in some cases they may never in their course enter directly into an ocean, but still remained viable highways of commerce.  
Moreover, with the advent of the steamship, and the increasing regularity and necessity for navigation and transportation on the waters of the interior of the country, the test of navigability by such a crude method as ebb and flow of a distant tide was increasingly questioned.
  This is the territory into which the Supreme Court in 1871 set a new test of navigability afloat.
  The case was on involving a steamer by the name of the Daniel Ball.  It was a small craft with only two feet of draw and as such incapable of navigating the seas, even the inland lakes, it was only designed to haul passengers and cargo through a stretch of the Grand River in Michigan and no further.  It was here the court under Justice Field set this new test of navigability.  
They realized the Common Law was painfully out of place in the expanse of the American West and that her test was useless.  And from this case, the determination came to be one of navigability in fact.
  A body of water in the United States would henceforth be named navigable,

“in fact when they are used, or are susceptible of being used, in their ordinary condition, as highways for commerce, over which trade and travel are or may be conducted in the customary modes of trade and travel on water.”  

This determination set forth a new precedent for determining navigability and expanded the reach of both the Federal and State governmental powers over land, commerce and the regulation thereof.  

The first ramification of this new test was born out of the caldron that is America and its government, along with aspirations for growth and expansion.  That fallout was seated in the so called “equal footing” doctrine that set forth a new standard. The new standard was that each state admitted to the union was to come in on “equal footing” to those prior.
  For these purposes, that meant that since the individual states of the East were understood to hold in common trust their navigable waterways for the use of the states and the public, “subject always to the paramount right of Congress to control their navigation so far as may be necessary for the regulation of commerce with foreign nations and among the states” so too should all new states admitted to union thereafter.
  This determination was then further applied to the state’s relationship with her population in that the title to those lands “is a title held in trust for the people of the State that they may enjoy the navigation of the waters, carry on commerce over them, and have liberty of fishing therein freed from the obstruction or interference of private parties.”
  And from these beginnings came the public trust doctrine that so strongly rules the course of private property rights along water.  

To understand the effect of the “equal footing” doctrine one case stands out above the rest.  Here it follows logically, as we are working with a uniquely American construct, the state’s assignment at Statehood of her navigable waters should feature another uniquely American oddity.  This is a part of the American West so strangely alluring as to render it the embodiment of the present topic, the Great Salt Lake.  The Great Salt Lake fits so well here, in that it is a curiosity.  This grand body of water lies in one of the last states in the continental United States to be admitted to the union, Utah.  The case came forth in 1971as a title dispute between the state of Utah and the Federal Government over the Great Salt Lake.  Specifically the case concerned the navigability of the Great Salt Lake at the time of statehood.
  The Great Salt Lake must have appeared as quite an enigma to early Mormon pioneers in the middle of the nineteenth century. When the Mormon pioneers first laid sight on such a vast inland body, they understood from previous accounts, and firsthand knowledge, that its salinity rendered it useless for any lucrative venture.  But its sheer size no doubt rendered it navigable or at least capable of navigation in fact, if not in reality.  However, the question before the court in 1971 was as to lake’s navigability at the time of statehood. Unfortunately for the state, the government was not so willing to stipulate to its navigability in fact. Thus the issues was whether the  title  to the Great Salt Lake lie in the hands of Washington DC or the state of Utah.
  After a throughout review of the history of the navigation of the lake, the court found it was in fact navigable at statehood. As a result the Court found the lakebed, minerals, and wildlife of the lake were not sitting on ground designated as Federal. The Great Salt Lake was indeed determined to be held in trust by the state of Utah.
  The test of navigability of the Salt Lake, is certainly an individual case.  Barring the admission of a new state  such a statement by the court is unlikely to arise again.   
After all the fact pattern, that any body of water of such size should be questioned for navigability in the future, is next to unthinkable when the fact that the law of navigability has been well settled now for over a century.  Regardless, there still lays a foundation for such a discussion, and perhaps points to the challenges that may come in the future as the country perhaps moves away from navigability as a practical measure of any value.

II. THE LAW IN SOUTH DAKOTA

South Dakota has always been a fairly populist state.  South Dakota has always placed a great deal of emphasis on nature, tourism, and recreation.  After all our state motto is, “Under God the People Rule.” 
 This strongly and indicates and points to the priorities of egalitarianism over individual private rights.  It should come as no surprise that when it comes to our state’s view of water rights, the majority of South Dakotians err on the side of a state trust, rather than a private asset.  This is a suitable spot to address, South Dakota’s fairly liberal definition of navigability for the purposes of determining the public right in a given body of water.  South Dakota Codified Law 43-17-34 defines navigability as the ability of a body of water to 

“support a vessel capable of carrying one or more person[s] throughout the period between the first of May to the thirteenth of September, inclusive, in two out of every ten years.”
  

This definition does not diminish the Federal definition either literally or through application; it only adds to it.  South Dakota is relatively arid land and the majority of the waters, excluding the Missouri River, are by Eastern standards fairly sub-standard to say the least.  However, with this definition in mind, the state has tried to balance its resources in a way that both protects the closely held public rights to the trust that is the state’s water for recreation, while and at the same time balancing those rights to an extent that will continue secure the private property holder’s right in that resource.  It has been codified in South Dakota, that the land beneath the water, or beneath the ordinary high-water mark of a navigable stream or lake, is the property of the public lands unless there is title or prescription to the contrary.
  However, that does not mean by any stretch of the imagination, that the landowner may not own the land beneath a non-navigable stream or lake that later becomes navigable.  In fact, the landowner often holds title to the land beneath navigable waters, or for that matter the land beneath non-navigable waters.  Yet, despite that ownership, it means very little when applied to the state’s trust right in the water above the land. This was noted in Parks v. Cooper, one of the few cases litigated in South Dakota dealing with private property rights in a body of water.
  In Parks, the Court laid out a number of important holdings for understanding the status of water.  First the Court emphatically set aside all doubt, and proclaimed that “never in South Dakota has determining the navigability of a water  body been a matter of deciding if the water itself is public or private.”
  That is a strong statement against the private property rights along a navigable water. In essence, rights along a non-navigable body of water, are little more in peril than the private property rights along any body of water.  This is true if navigability has “never” been the determining factor.
  
Secondly, the Court held where a small body of water or slough had become engorged, and such engorgement allowed the body of water to meet the statutory requirement of navigability, the water became navigable in fact. This rendered the body of water the subject of the state trust. Therefore, the body of water in state trust’s control could be used by the public at large for any number of forms of recreation.  In this case, the landowners held rights to land over which a body of water had grown over the course of a series of successively wet years.  The sloughs in question were privately held and were not “meanandered” or noted in the 1870 survey of the lands.
  Therefore, the rights were not transferred at statehood to the state from the Federal Government in the traditional sense, but they were subjected to the acts of Congress, particularly the Desert Land Act.
  Through Parks decision, the South Dakota Supreme Courts expands on the understanding of the waters of the state as a public trust and not a private resource.
 In recent developments, the Legislature in 1955 reconfirmed the waters of the state as a public trust.  This was done through a series of codified laws.  These laws can be found at SDCL 46-1-1 through 46-1-3.
  These provisions set out the waters as property of the people of the state as a whole, except to any appropriation acquired by law.  Therefore, while the private property owner, in Parks, the appellant, may own the ground beneath the water, the ownership of the water itself is vested in the people of the South Dakota.  This is brutally harsh reality.  A person can a right in property for any use of dry land within the property, and then once that land is flooded by some act of God as it were, that property right is rendered virtually useless.  In essence, very few real rights in the resource now present.
That being said, one must of course delve into the mysterious properties of water to understand the rational.  Water is unlike nearly any other resource on land.  This valuable, vital, and life giving resource, has been recognized as such over the course of Anglo-American history.  But with the relatively recent settlement of the Western United States by non-native prospects, one is afforded the ability to see the full development of the law in over a historically short period of time.
  By the time the Western Land Acts were passed, and the controversy over Daniel Ball had settled, the United States entered a new chapter in determining how great masses of water were to be treated.
  This in part provides the reason the court and South Dakota can and have taken such a strong stance on the public right in water.
  A good starting point goes back to an act mentioned earlier, the Desert Land Act of 1877.   This Act applied to the Dakota Territory and still applies to South Dakota and North Dakota and a number of other states.  The Desert Land Act, set forth that Congress,

“severed the land and waters constituting the public domain and established the rule that for the future the lands should be patented separately.  Acquisition of the government title to a parcel of land was not to carry with it a water right; but all non-navigable waters were reserved for the use of the public under the laws of the various arid-land states.”
  

Now the question is how the state of South Dakota, or the then Dakota Territory, intended that the public use the waters of this arid region were to be used. This question had already been decided, and laid out as early as 1866, even before the passage Desert Land Act.  The Civil Code of the Dakota Territory provided that:
“The owner of the land owns water standing thereon, or flowing over or under its surface, but not forming a definite stream.  Water running in a definite stream, formed by nature over or under the surface, may be used by him as long it remains there; but he may not prevent the natural flow of the stream, or of the natural spring from which it commences it definite course, nor pursue not pollute the same.”

It was therefore understood early on, that while there were certain private property rights associated with water, those rights were not any means absolute.  Much like the heralded constitution of South Africa which was the first constitution to recognize a right to water, the acts of Congress and the early Legislatures came during an age of understanding.  An age in which people and states were eager to deal with the problems of water in the Great American Desert, and were eager to avoid the shortcomings and mistakes of the past.
  Granted, these early settlers and lawmakers did not have the benefit of hindsight another century would have provided them. Yet, in dealing with a scarce resource, these fore thinkers installed procedures and rights that govern and protect with adequacy to this day.

III. A LANDOWNER’S RESPONSIBILITY ON NAVIGABLE WATERS

While the harsh reality of the possible loss of certain rights associated with private property as seen in Parks is undeniable, that loss does not abrogate the property owner from further responsibly, now associated with the use of those lands as an agricultural resource.  That entails fencing of such private land to make use of land as a grazing resource.
  And once a section of water becomes navigable, the duty becomes to fence in such a way as to allow the livestock access to water, yet impede their movement off the property the at the same time.  This must done in such a way as not to impede traffic.  This responsibility is levied on the producer.  

Responsible fencing can be a fairly challenging requirement as it has t meet so many varied requirements.  In all fairness, the duty has not been imposed against all parcels of land on which a navigable waters flow. These waters are still subject to both the state test of navigability, discussed earlier, and to a designation by the state Water Management Board requiring a gate or opening.
  So far this duty has been imposed on only some twenty bodies of water enumerated in the statute SDCL 43-17-38.
  Even in those bodies of water, it is limited to certain unambiguous lengths of the stream or river.  

At the same time, regardless of whether a waterway is classified as navigable or unnavigable, a landowner still cannot keep the public off the waterway, up to the high water mark. The only difference in the determination is that gating is no longer necessary.
  So strong is the public trust’s interest in water, is that the trust is given the authority to cross private property rights and through any fencing.  Therefore, one of the main premises of this paper is rendered moot, because a large part of the purpose for finding a water navigable is to determine whether the private or public has exclusive property rights over it.  The test in South Dakota for navigability is set by statute.

 Navigability is not subject to much discretion. For example, even if a waterway transversing land were not legally navigable, it is still not considered private property.  This definition makes for an interesting dynamic and reaches the very core of private property rights.  A deeply held core of private property rights includes the right to exclude others from ones private property.  That is what it comes down to. After all, the statutes of South Dakota hardly place a burden on the producer, but it must be recognized as a challenge none the less.   This challenge arises from the emphasis placed on the value of water.  
Yet, it is this conflict that seems strange, and is an issue unique to property and  water rights.  One has the right to private property; even the right to exclude people from the property.  A landowner also has the exclusive right to the use and enjoyment of owned property, but only to a point.  This point seems to be when water, on the privately owned land is involved.  One simply cannot keep people out of the waterway.  Granted, it goes without saying and much without supporting facts, but it is unlikely that in a sparse state like South Dakota, there is any great interest in transversing someone’s land with enough regularity to cause any tangible loss of private property rights.  As South Dakota continues to grow, and explores different avenues for state economic expansion, undoubtedly the conflict between private land owner’s right and the public’s need for water access will arise.

A case following these sorts of facts arose in the state of Missouri several years back. The Missouri court in Elder, took a similar public trust approach to the waters involved, but at the same time put a greater emphasis on the public trust in the fish and wildlife than on the water itself.
  In Elder, the defendant was fishing in a legally navigable stream which crossed private property when he stepped out of his craft, a canoe, to cross a fence line. After entering on to private land, he was warned by the owner to keep out.
  This is a common type of scenario in this field. Because of the way in which public rights are placed above landowner’s property rights the landowner was wrong as he was asserting a right which the courts would not allow him to assert.
  
 What is of interest, is that here the court placed particular weight on the fact that the defendant, the trespasser, was fishing.  That is, regardless of his recognized status as a trespasser he was using the waterway to gain from the state resource; the fish.  The court said that “[s]ince the defendant kept within the banks of the river, within the limits of the public highway, his fishing was nothing more than the exercise of a right common to the public.”
  The way the court here in Missouri dealt with this issue over a half-century ago, leaves one to wonder if the court used fishing as a justification for an obvious impediment on personal property rights.  Today, the question remains as to whether the court would have placed the same level of importance on a recreational activity like sightseeing.  It is interesting to note, that as public uses for water fall in and out of popularity, how the court re-defines their justification for placing private ownership below public access to water.  Keep in mind, the access for which the Missouri court focused on was strictly for access in conjunction with a recreational activity, not for the maintenance of water related wild life. Should jet-skiing become a popular recreational activity, should the same standard apply?

 Regardless, the precedent is clear, and well established, that regardless of whether the access to private water is for the harvesting of the water itself, or the wildlife that relies on it, there is a definite public trust involved.  Private property rights fall secondary to these court defined over arching interests.    

However, this issue does, and can come up in South Dakota.  South Dakota is a state with a great hunting tradition held with residents.  Also, every year thousands of avid hunters and fishers travel to South Dakota from surrounding states to take advantage of the abundant opportunities South Dakota offers to participate in this recreational activity. Moreover, when it comes to annual pheasant hunting, South Dakota literally draws people from the most distant parts of the country and even a few come from around the world.  
In South Dakota the law holds that hunters obtain permission to hunt private property before they step foot on private land.  Unfortunately, this does not apply to public right-of-ways such as highways, or for our purposes waterways below the high-water mark.
  This law is naturally, limited to certain safety zones.  For example, one cannot hunt from a right-of-way within six hundred sixty feet of an occupied dwelling, church, school, or livestock.
  Granted, that is fairly obvious as the law does not grant anyone the right to be reckless.  This does however open the door for further responsibility of landowners along waterways.  Add to that the fact, that South Dakota further recognizes a hunter’s right to go onto property to retrieve a bird shot from such a public right-of-way.  This essentially state sanctioned trespass, which has evolved from the public trust doctrine.  
This idea of state sanctioned trespassing was precisely the doctrine tested in Benson v. State of South Dakota.  In Benson, a private property holder operated a pheasant reserve.  After dealing with random hunters entering upon his land without permission, Benson brought his grievance to court.  He argued was denied the right to exclude the public from his property by the recognition of a right to hunt from a public right-of-way.
  While the court finds that landowners have the right and standing to bring such a takings case before the court, in Benson, the court rejected the claim that any taking was present.  Interestingly by applying to wildlife much the same public trust type analysis that the courts apply to water itself this decision was decided reminiscent of Elder
. The court restated the common law notion that wild game was deemed property of the sovereign and the individual property owner had limited claim,

“This power of the state is based largely on the circumstance that the property right to the wild game within its borders is vested in the people of the state in their sovereign capacity; and as an exercise of its police powers and to protect its property for the benefit of its citizens it is not only the right, but it is the duty of the state to take such steps as shall preserve the game from the greed of hunters... The right to kill the game is a boon or privilege granted either expressly or impliedly by the sovereign authority and is not a right inhering in any individual.”
 

The Court goes on to state that if they were to find a taking, it would then leads almost to a slippery slope. Whereby such an analysis would make it difficult in not only determining when such a taking has been perpetrated, but also what a taking was worth, and how to compensate for both legitimate concerns.  But when the general trend in private property is considered, it seems that this situation is only more likely to come up in the future.  
With an increasingly urban culture and greater urban sprawl, less land is available every year for recreation.  Land that does remain open is being consolidated into the hands of fewer and fewer individuals.  These individuals are necessarily less approachable for obtaining hunting permission, either because they are hard to find or just unwilling.  In the state of South Dakota, lands are increasingly being purchased by out of state interests for the sole purpose of recreation.  It is these lands that leave the average hunter without an interest, as they are unlikely to gain permission to hunt.  Put all of that together with the fact that surrounding states with recreational opportunity have less generous laws than South Dakota, and it points very strongly in the direction that this right-of-way hunting will only increase in the future.    

III. LIMITATIONS ON NAVIGABLITY

It is though, worth note, that the courts have held that there are certain limits to navigability and the rights inherent in such a designation.  In Kaiser Aetna v. United States, the court dealt with a situation where a private landowner, of his own volition and with his own finances made a body of water abutting the ocean navigable.
  This raised a question similar to that in the South Dakota case of Parks. However in Kaiser, instead of the water being made navigable by an act of God as it were, it was made navigable by an act of man.  The question remained therefore, what should be the status of this body of water?  If it is navigable and therefore subject to the public trust right, that would be fundamentally opposed to the American idea of private property.  It would also be opposing the right to improve one’s property. Furthermore, such a decision offends all notions of fair play and equity.  After all, if through the efforts and finances of another, a private individual or in this case a company, the public could gain title, the drive to make such an improvement would be lost.  It really comes down to a case of equity and unjust enrichment.  The court had to take a somewhat flexible approach to this.  The court determined the land in question was private.  They did this in order to keep a balance up in the interest of private property.
  The court found that in this case, “the Government’s attempt to create a public right of access to the improved pond goes far beyond ordinary regulation or improvement for navigation as to amount to a taking.”
  Therefore, the government’s interest in navigable waters is limited to long held notions of equity and can be precluded.  Here a move was struck in the favor of a private landowner over the long heralded public trust doctrine, essentially finding that through the private exercise of funds an individual may fully vest him or herself with a private property interests in water.  This upheld the notion of fair play a justice as continues to support the notion that landowners who own a potentially navigable body of water to improve their property as they see fit. 
IV. EXPANSION OF THE NAVIGABLITY

It is worth mention here that there has been an effort as of late, to expand the scope of Congressional and State regulation of water by moving away from the traditional use of navigable waters as a distinct classification and expanding it to include all waters.  This has far reaching and drastic effects on the private property rights of those in the United States.  In May of 2007, a resolution was entered in the House of Representatives which would in part strike the words “navigable waters” from the Federal Water Pollution Control Act.   In its place the resolution would replace “navigable waters” with the term “waters of the United States”.
  
So far this bill has gained little traction; it was referred to the Committee on Transportation and Infrastructure and from there referred to the Subcommittee on Water Resources and the Environment.  
While this may seem like a good idea to many, and in some cases it may well be, to others particularly those in agriculture, this is seen as a massive violation of private property rights.  The effect of such a minor change is seen as subjecting every flow of water to environmental controls.  This would take us from regulating flows of navigable waters like the Missouri River and the Cheyenne River to small streams flowing into it.  It would also regulate the drainages that flow into the Cheyenne and the sloughs that flow into it and the road ditches that fill the sloughs after a rain and even the smallest winding trails of runoff that collect to empty into the ditches after a heavy rain.  

It is simply too far for many in agriculture to jump.  It certainly is not for a disregard for the water itself or its purity, but it is difficult to get one mind around.  There are simply no guideposts once that threshold is crossed and the term “navigable” is dropped.  However, for water’s future determinate that is the next horizion.


In a hypothetical, but potentially realistic situation, a farmer with a small stream running through land used for cattle grazing could be subject to restrictions.  These restrictions would do little to protect water needed by the public.  Instead, placing undue restrictions on such a small, privately owned stream would burden the rancher with unnecessary and costly regulation.  


A rancher, who depends on a stream on his land for grazing, would logically protect this valuable water resource of his own volition.  Not ensuring the streams safety would endanger his livelihood; cattle.  In the hypothetical posed, it is difficult to imagine a situation where the public could have any legitimate interest in the small stream on the rancher’s land.  If someone wished to hunt, or use the water for another recreational activity, such a hunter or fisher, would simply have to ask permission.  

The American Farm Bureau Federation points out that should this legislation pass it would “unhinge” the Clean Water Act from the Commerce Clause for the first time.
  According to the Farm Bureau this would significantly change the intent of Congress at the time the legislation was first passed.  Congress, they argue, never intended these types of legislation to have such far reaching effects.  The Interstate Commerce Clause, an integral part of Constitutional jurisprudence acts as a natural restrain on the powers Congress may exercise in relation to the sovereign states.

Another major agricultural organization, the National Cattlemen’s Beef Association has similar concerns with the impending legislation.  The National Cattlemen’s Beef Association goes so far as to state that the seemingly minor change in the Clean Water Act would, “usurp local authority and defy private property rights.”
  

Both of these papers were published by long standing and well recognized agricultural groups well respected in the nation.  The Farm Bureau and National Cattlemen’s Beef Association have similar concerns.  Both documents were published as internal documents to express the organizations viewpoint and give some background to members of the respective organizations as they lobby Capitol Hill for change.  In this case it is a lack of change on the Clean Water Act.  

The key concerns of the American Farm Bureau are that this legislation would,

“A.  Grant the Environmental Protection Agency (EPA) and the Army Corps of Engineers (Corps), for the first time, jurisdiction over all “intrastate waters” – essentially all wet areas within a state, including groundwater, ditches, pipes, streets, municipal storm drains, gutters, desert features and farmland.

B.  Grant EPA and the Corps authority over all “activities affecting these waters” (private or public), regardless of whether the activity is occurring in water or whether the activity actually adds a pollutant to the water.  Regardless of whether an activity is occurring in water, the fact that the activity may affect water would


allow federal regulation under the CWA.

C.  Change the original underpinning of Congress in enacting the CWA from the Commerce Clause to the full legislative power of Congress under the Constitution.”

D.  Eliminate the existing regulatory exclusions for prior converted cropland and waste treatment systems.”

Whereas the National Cattlemen’s Beef Association sums up their argument in that, 
“American agriculture is effectively regulated by a wide range of tough federal and state environmental laws, regulations and permitting requirements that help to protect the water resources on our lands. Current state and federal agricultural statutes and regulations effectively work together to cover clean water, soil conservation, waste containment and nutrient management plans. U.S. farmers and ranchers are responsible stewards of the land and our natural resources. Preserving a healthy, safe and clean environment for our animals and our families is key to our heritage and livelihood. These bills won’t make our water cleaner or better protect our environment! These bills represent a federal government power grab.”

It is certainly understandable that keeping inland waters clean is an integral duty of the government.  Few can deny the effect that pollutants have when even the smallest quantities are taken in mass numbers and added together.  It is undeniable that water, too is a great vehicle for picking up these pollutants and carrying them together to comingle.  
Regardless though one must look at the real effects of such legislation and question its validity.  This would have a relentless effect on agriculture which has already taken the brunt, undeservingly, of the environmental movement.  It seems odd to place such a burden and presumption of impropriety on a sector which feeds the dissenters in greater quantity and at less cost than any other nation in the world.  Keep in mind the agricultural community, the farmers and ranchers of America, does all of this off the land the dissenters say they have little regard for.  One need ask less than to question whether a person whose livelihood relies on the land would purposely pollute and ruin that land. The answer is self-evident.

Responsible ranchers know the value of clean water.   Not only do ranchers and farmers have a legitimate concern regarding the purity and safety of water on their lands of out regard for their neighbors, ranchers and farmers care about their water for economic reasons.  If a rancher, farmer, or hog producer, were to disregard the importance and value of water, they would certainly lose money.  Cattle, hogs, and crops that are nourished by water, will not be as profitable if those tending their growth allow polluted water to run rampant.

The state of South Dakota recognizes that ranchers, farmers, and others in the farming community  are responsible land owners; land owners who are capable of determining what is best for their land and water.  Environmental restrictions are needed to regulate those who happen to disregard the principle most agriculture people adhere to, but such restrictions should not place an undue burden on private property.

This conflict between environment groups and the agricultural community must not remain unaddressed.  A compromise must be reached and education remains paramount to ensuring both a clean safe environment and at the same time a workable understanding of private property rights and the ability to draw a profit from the land.  It has been said, so often as to become public property that every class taught on the environment should come with a companion course on economics.  Only through a thorough understanding of both will any long term solution come.
As a society, which places value on the interests of everyone, even minorities, it is important that all those affected by the regulation of water have an opportunity to come together and work towards a solution.  A solution is not the increasing of an already confusing regulatory scheme, but the return to the emphasis on private property rights, and private responsibility.  Without delving in to the complex topic of the environmental regulations already in place, it is sufficient to note these regulations work.

Congress, in changing the definition of “waters”, is not adding a needed protection of water.  Instead, the new change would increase the burden on ranchers, farmers, and agricultural producers’ ability to provide low cost food for South Dakota.  The change would do little to help South Dakota or those who seek to protect its water, instead the change would hinder the principles behind limits on Congressional power, private property rights, and the Constitution itself.   
V. CONCLUSION

Property is unique as every first year law student learns.  Property is unique as there is only a finite amount of land available.  While more restrictions are easily forthcoming, land itself is simply not.  Land is without substitute in the law, and is the source of pride and wealth in South Dakota and throughout the world.  
Few rights are more fundamental to this country and few are more closely held.  Americans and South Dakotans hold greater property rights than many in the world.  Whereas rights against trespass have been all but abandoned in Europe and the United Kingdom, and landowners in South Africa fear the taking and redivision of their land, Americans have excellent protections and adequate redress.  But, these are not absolute and the private landowner’s rights diminish when it comes to the rights of the public in water.  This is understandable and acceptable in light of the understanding of the resource, but what is more interesting through this is the status of navigability and the role it plays.  Water is a life-giving source and without some restrictions it could be bogarted by those with adequate wealth.  Further restrictions to assure purity and cleanliness are also understandable and needed.  But in the quest to preserve America’s precious waters one cannot forget the interest in private property.  

Navigability in reality has little or nothing to do with the private property rights of landowners.  If one owns land along a waterway that land is subject to public right-of-way up to the high-water mark regardless of considerations of navigability.  A landowner may use waters transversing her property, but she cannot hinder the flow regardless of navigability.  The “equal footing” doctrine rests on tests of navigability, but those cases are behind us now.  As a country there are certainty divisions between state, federal, and private lands.  The public trust doctrine transcends notions of navigability and is not hampered by them.  The Federal Government’s interests in interstate commerce is one of the strongest powers Congress holds.  It is difficult to imagine the interstate commerce powers being held up by such an antiquated test.  
Now as the nation moves forward to greater environmental understanding and protections regulation over a segment of waters labeled, “navigable” hardly seems adequate to most.  Therefore it seems that this test of navigability is out dated and headed for the scrap heap.  If private property holds cannot use it to ensure greater rights and it runs contrary to the greater notions of environment responsibility what place does it have in the twentieth century?  Arguably its purpose has run its course and it is time to look at waters as simply that, “waters.”  They are a unique public resource and regardless of whether they cross public or private lands they can be used for profit, recreation, or commerce; but they are worthy of protection and stewardship regardless of any artificial classification.    


The term “waters” embodies greater control and regulation at the Federal level, but that need not be the case.  As previous noted those who own lands on which waters flow have the same or greater qualifications of those waters as the public at large.  Why should an artificial divide be placed by the term “navigability”?

In light of all that has been discussed it seems only logical that this term will not be us in legal jurisprudence in the not too distant future.  The weight of water is simply too great to be left to a test of navigability.  The courts hold the public trust doctrine above the test.  They did so in Parks and in Elder.  In both cases the court found that the public’s right to use water was great than the landowner’s ability to keep it private.  

As for a landowner’s responsibility the questions have been answered by statute.  A private property owner cannot fence the public off waters, at least to the high water mark and must respect the rights of the public so long held as the state’s public trust.  While at first, it seems evident that the cases in this country were set to protect Congress’ right to foster and develop interstate commerce in an emerging nation, the cases are ever more pointing to the public trust doctrine as the lead.  

The diminution of private property rights is evident here and water is the perfect vehicle as notions of pubic rights and recreation have developed with the development of the country.  Add to that a final realization that water is not only a resource, but the most important resource and it is a great match.  There has been a definite realization in this country that water will play and ever increasing role in power struggles between those that have water and those that are left without water, be they cities, counties, states, farms, or ranches.  

Water could be the next gold rush, with businesswomen rushing to buy land to harvest its valuable waters and divert it to Arizona or even North Carolina.  Why should such a valuable resource be left to that type of crude consideration?  It is unthinkable in this day and age with a resource that one cannot live without.  Thus the only remaining consideration is how long until the United States goes the way of our European brethren on this issue?

�The Daniel Ball, 10 Wall. 557, 563 (U.S. 1871).  In this case the court applied a new test of navigability, rather than the common law test finding in part; “that rivers are navigable in fact when they are used or a susceptible of being used, in their ordinary condition, as highways for commerce...”  There is no requirement in this country that navigable waters be affected by the ebb and flow of the tide.


�Robert E. Beck Ed., Waters and Water Rights vol. 4, §30.01 (d)(2) (1991 Edition, Michie Company 1991).


� Id at 27.


�The Daniel Ball, 10 Wall. 557 at 563.


� Utah v. The United States, 403 U.S. 9 (U.S. 1971).  Here the court determined whether the Great Salt Lake which was not used for navigation at the time of Utah’s admission of Statehood, was considered a navigable water for the purposes of passing the property beneath the lake to the state under the “equal footing” doctrine.  The court found that the lake was navigable at the time of Utah’s Statehood and thus the state holds title to the ground which overrides any claim of the United States.





�Illinois Central Railroad Company v. Illinois, 146 U.S. 387 at 435 (U.S. 1892).  This decision finds that the states hold title to navigable waters within their jurisdiction, to the extent that they do not hinder the public right in those waters or Congress’s control of their navigation for purposes of regulating commerce between foreign nations and amoung the states.  The railroad had rights to the reclaimed land around Lake Michigan against the state for the purposes of the grant and held rights as a riparian, however, their riparian rights were not extended by the reclamation of submerged lands.


�Id. at 452


�Utah v. The United States, 403 U.S. 9, 12 (U.S. 1971).  


� Id  at 9


�Id at 11


� www.tsd.sd.gov  (South Dakota Tourism Website on  November 13, 2007).


�S.D.C.L. Ch. 43-17 (Dakota Disc 2006) Real Property: Water Boundaries and Riparian Lands.





�Id


� Parks v. Cooper, 2004 SD 27 (S.D. 2004).  A number of landowners filed suit to enjoin the use of some small pothole lakes their private property which had swelled considerably with the recent rainfall.  The state held that while the lakes and the property surrounding them was the private property of the landowners, the water itself was held by the state in trust for the public use and enjoyment.





� Id.


� 


�Id  


�43 U.S.C.S. §323 (Lexis 2007) The Desert Land Act.


�Parks, 2004 SD 27


� Beck, Robert E, ed. Waters and Water Rights, Sec. 30. (1991).


�43 U.S.C.S. §323 (Lexis 2007) The Desert Land Act.


�Parks, 2004 SD 27


� �HYPERLINK "http://www.info.gov.za/documents/constitution"�www.info.gov.za/documents/constitution� (South African Government Information, Bill of Rights, Oct. 15, 2007.


�E-mail from Garland Erbele, Chief Engineer SD Department of Environment and Natural Resources to Chase Adams, Farm Director KBHB Radio, Atten: Garland Erbele (September 13, 2007, 1:44 p.m. MDT).  In this correspondence, Garland reiterates the law the state regarding the treatment of navigable waters crossing private lands.


�S.D.C.L. Ch. 43-17 (Dakota Disc 2006) Real Property: Water Boundaries and Riparian Lands.


� �HYPERLINK "http://www.state.sd.us/denr/des/waterrights"�www.state.sd.us/denr/des/waterrights� (South Dakota Dept. of Environmental Resources, October 22, 2007)


�E-mail from Garland Erbele, September 13, 2007, 1:44 p.m. MDT.


�Elder v. Delcour, 364 Mo. 835 (Mo. 1954) A fisherman with a valid state licence was obstructed in his use of a river across private land by a fence and no trespassing signs the landowner had constructed.  The fisherman was forced to cross the land to avoid the obstacle.  The court found that the river was in fact non-navigable at the point in crossed the private property and thus the river bottom was the private property to the centerline of the landowner.  However, the wildlife in the river was the property of the state and the fisherman had the right to enjoy the river in a lawful manner and harvest the wildlife by passing down it freely in a boat or by wading.


�Id. at 838.


� Id, 839.


�Id. at 849.


�S.D.C.L. Ch. 41-9-1 (Dakota Disc 2006)


�Id.


�Benson v. State of South Dakota, 2006 SD 8 (S.D. 2006).  The court here looked at the practice of individuals hunting from a public right of way and taking game off the plaintiff’s private property.  The court condoned this practice and found that there was no “taking.”


� Elder


�Id.


�Kaiser Aetna v. United States 444 U.S. 164 (1979).  The Supreme Court of Hawaii examined whether a resort which expanded a traditional fishing pond in order to make it navigable for their purposes in fact subjected it to the public domain.  It was found that since the pond was not naturally navigable it was not subject to the public trust.


�Id. at 166


�H.R. Res. 2421, 110th Cong. (May 22, 2007).  The signed members of the House of Representatives are in support of the proposal to amend the Federal Water Pollution Control Act by striking the words “navigable waters” and replacing it with the words “waters of the United States.”  This if passed would greatly expand the scope of the act to include all waters and drainages for the purposes of controlling pollution in the United States.  The resolution was referred to the Committee on Transportation and Infrastructure on May 22, 2007 and referred to the Subcommittee on Water Resources and Environment on May 23, 2007. 


� American Farm Bureau Federation, 600 Maryland Ave. SW, Washington DC 20024.  White Paper on Clean Water Jurisdiction.  September 2007.  This is a document which the Farm Bureau’s Washington office published as a backgrounder for internal purposes on Clean Water Jurisdiction.  It explains the objectives and outcomes of any legislation aiming to expand the definition of waters beyond navigable.


� National Cattlemen’s Beef Association, 1601 Pennsylvania Ave. SW, Washington DC 20024.  White Paper on the Clean Water Act.  This paper is similar to that published by the American Farm Bureau expressing concerns on the current clean water legislation as it relates more to animal agriculture than to crop production.


� American Farm Bureau Federation White Paper.


� National Cattlemen’s Beef Assocation White Paper.
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