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THE OAHE DAM PROJECT AND THE IMPACT ON THE CHEYENNE RIVER SIOUX TRIBE

Introduction


I was born in Eagle Butte, South Dakota in 1963 on the Cheyenne River Reservation. The first years of my life were spent on the land of my grandfather near the town of Timber Lake.  As I approached school age, my mother decided we should leave so that I might receive a better education, but also because of harsh economic realities in Cheyenne River.  This article explores how some of those realities came to be and their relationship to the taking of land for the Oahe Dam Project.

The Treaty of 1868


On December 21st, 1866, the Oglala warrior Crazy Horse led a small band on an attack of a supply train out of Fort Philip Kearney.  This attack was but one of many during the fall and early winter months of that year that, in retrospect, were more provocative than deterrent in nature.  The fort was under the command of Colonel Carrington who, on that day, had finally had enough of this effrontery by the Sioux and ordered his second-in-command, Lieutenant Colonel William Fetterman to relieve the supply train and to pursue the Sioux raiders as far as the Lodge Trail Ridge.  Fetterman had often bragged that “with eighty men [he] could ride through the whole Sioux Nation” and that happened to be the exact number Carrington had placed at his disposal.
  


Fetterman and his men, upon riding out to the scene, were met by Crazy Horse who charged forward alone, taunted the soldiers, and then retreated over the ridge.  Fetterman ignored his orders to proceed no further than the ridge and led his men over, out of sight of the fort. There, Red Cloud and his warriors were waiting in ambush and in less than twenty minutes, killed every last one the soldiers.  This battle came to be known as the Battle of the Hundred Slain among the Sioux; among the whites, it was called the Fetterman Massacre.
  


General Sherman, who was in command of the military in the west, advocated retribution for Fetterman’s defeat.  In a wire to General Grant, Sherman said, “We must act with vindictive earnestness against the Sioux even to their extermination, men, women and children.  Nothing less will reach the root of this case.”
  This sentiment was echoed in many editorials of the day, but was met with an opposing reaction in the east.  Humanitarian movements devoted to philanthropy and reform called for a new peace commission to meet with the plains tribes and arrange for permanent reservations away from the main channels of emigration.  In the Department of the Interior, Commissioner of Indian Affairs Lewis Bogy saw this as an opportunity to solidify his own department’s jurisdiction over the tribes in favor of the military and amplified the call of the humanitarian movements for a commission to seek a peaceful resolution.  “In Bogy’s opinion, and in the view of almost all the humanitarian groups, to turn the Indians over to the military would result in an Indian war of monstrous proportions and, ultimately, would be tantamount to a policy of genocide.”


The special commission appointed by Congress to investigate the Fetterman incident concluded that “the government had wrongfully established the Powder River Road, that peace with the Sioux was impossible unless the road was abandoned, that the cost of military operations to defend the road was prohibitive and, accordingly, that the road should be closed.”  The commission also, more generally, condemned past policy as having driven the tribes to a condition of dependency and declared a moral obligation to save them from destruction.  To that end, it recommended the selection of some country to be set apart and devoted exclusively to the use and benefit of the Indians.


On July 20, 1867, Congress passed a bill authorizing a new commission to make peace with the plains tribes.  However, it also carried an amendment authorizing the Secretary of War to “conquer a peace” if negotiations were unsuccessful.
   In September of 1867, the newly formed peace commission held its first meeting with the nine bands of the Sioux at North Platte, Nebraska where the Union Pacific Railroad ended.  The first commissioner to address the Indians asked them the cause of the trouble between the Indians and white men and promised to make whatever was wrong, right in the spirit of peace. Spotted Tail
 spoke plainly; “We object to the Powder River road. The country which we live in is cut up by the white men, who drive away all the game.  That is the cause of our troubles.”  Other leaders present agreed and said if “Great Father” would quit the road then there would be peace forever.  General Sherman was the one to answer for the commission.  He said the United States would not abandon the road, but would pay for damage done by the trail.  He then informed the Sioux they must live as white men and learn to farm and raise cattle. He also added the warning that the railroads are coming and will not be stopped.  “This is not a peace commission only; it is also a war commission.” He said. “Without peace, the Great Father who, out of love for you, withheld his soldiers, will let loose his young men and you will be swept away…. Do the best you can for yourselves,” he concluded, “we shall be here again in November.”


November came and none of the Sioux leaders returned to meet the commission.  Red Cloud sent a message from his war camp.  “If the Great Father kept white men out of my country, then peace would last forever.  The Great Spirit has raised me in this land and raised you in another land. What I have said I mean. I mean to keep this land.”  Red Cloud, Crazy Horse and others continued their raids along the Bozeman Trail.  Correspondence by messenger with Red Cloud was unproductive.  He maintained his position that there would be peace when the white soldiers left his country.


Meanwhile, the commission drafted its report.  In its commentary, not authored by General Sherman, it recommended closing the Powder River road.  It had been rendered unusable for the past two years by the Sioux campaigns and, in any case, the extension of the railroad west of the Big Horn Mountains had opened up a shorter route to the Montana gold district making the road obsolete.
  


In April of 1868, the peace commission returned with a draft treaty, which yielded to all of Red Cloud’s demands. This marked the first and only time, to date, in U.S. history that the country had fought a war, then decided to negotiate a peace on the enemies’ terms.  The U.S. Government abandoned its posts along the Bozeman Trail and Red Cloud’s men burned them to the ground.
  Red Cloud did not sign the treaty until November of that year.  Of course, the part of the treaty most pertinent to this discussion is Article II, which established the Missouri River as the eastern border of the Great Sioux Reservation along all of what is present day South Dakota.
  As discussed later in this article in South Dakota v. Bourland, the Missouri River remains the eastern border of the Cheyenne River Sioux Reservation and what is of particular importance here is the mindset of the parties at the time of the signing.  It is certain that Red Cloud did not entertain the idea that the land underneath the rivers or their banks may not belong to his people. Given the intractability of his position during negotiations, he never would have agreed to a compromise with such sweeping implications.

The Impact of Flooding Along the Missouri


In April of 1943, a sudden spring thaw caused flooding in southern South Dakota and Nebraska.  The flooding spread over 70,000 acres of bottomland and caused $8 million in property damage and claimed six lives.  In May, torrential rain inundated over 540, 000 more acres in the lower basin and $7 million more in property damage.  In the second week of June, rain accumulations of seven inches per day flooded an additional 960,000 acres and destroyed $32.5 million worth of property in Kansas and Missouri. The following year, flooding of 4.5 million acres of farmland brought the two-year total to over $100 million.
  


Lewis A. Pick, a colonel with the Army Corps of Engineer’s Missouri River Division was assigned to survey the damage and within ninety days, prepared and submitted a plan to the Chief of Engineers in Washington that came to be known as the Pick Plan.
  Colonel Pick was not a hydrological engineer.  His expertise was in the construction of airfields and arsenals.  After three of his airfields in Montana had to be abandoned by the Air Force, General Thomas A. Robbins, deputy chief of engineers, described him as having the “sorriest record” in runway construction of any division commander.  He was somewhat redeemed by the wartime accomplishment of being the builder of the Ledo Road in Burma.


Pick’s brief plan (only ten pages),
 called for the construction of 1500 miles of levees on both sides of the Missouri from Sioux City to the Mississippi, seven reservoirs on tributaries, and five major dams on the river mainstem.
 The estimated cost was $490 million.
 The upper basin states thought it was obvious that the Pick Plan’s greatest benefits would accrue to the lower basin states.  The fear that the emphasis on flood control and navigation would interfere with their own desire to develop irrigation prompted the governors of Wyoming, Montana, and North Dakota to travel to Washington to protest the plan.  The Bureau of Reclamation soon affirmed their view that the Pick Plan would leave little or nothing for irrigation.


W. Glenn Sloan was an engineer and the assistant chief with the Bureau of Reclamation’s regional office in Billings, Montana assigned to explore the upper Missouri River basin for irrigation development sites.
  In May 1944, Sloan and the Bureau of Reclamation offered their own plan for the Missouri.  At 211 pages, the Sloan Plan was far more detailed and specific than the Pick Plan.  It proposed ninety projects with roughly the same storage capacity as the Pick Plan, but with an emphasis on irrigation and hydroelectric power generation.  For its estimated $1.26 billion, it proposed to irrigate 4.8 million acres of land and to produce four billion kilowatts of power annually.  The Sloan Plan called for smaller dams located in the headwaters rather than downstream and on the tributaries rather than the mainstem.  This eliminated three large Pick projects on the Missouri and purported to economically justify itself by estimating that federal sales of irrigation water and hydroelectric power would more than cover all project costs.
  


Then South Dakota Governor, Marcellus Quintas (M. Q.) Sharpe advocated the Pick Plan.  He was of the opinion that there was enough water for irrigation and navigation purposes and found the projects designated for his state in the Pick Plan very appealing.  Sharpe knew the projects translated into jobs and economic activity for his state.  He also had hopes that perhaps one day, locks could be installed on the dams so the state could develop river ports.
  The Governor’s fondness for the plan may have been enhanced by Pick’s public relations prowess.  Months before the plan was submitted to Congress, Pick went on an unauthorized banquet tour throughout the basin to promote it.  As a result, the plan gained national publicity before obtaining executive review, which displeased President Roosevelt who criticized the plan for failing to provide maximum power development and for neglecting to make provision for soil conservation or other watershed treatment programs.


As the political battle over the two plans seemed irreconcilable, it drew increasing media attention. An article in the Saturday Evening Post said, “There has been nothing quite like this since the great issues of prohibition and women’s suffrage were hammered out.”

A full-page editorial in the St. Louis Dispatch called for the establishment of a Missouri Valley Authority (MVA) to develop a comprehensive plan in the best interest of all involved.  The idea of an MVA was first proposed by Senator George W. Norris of Nebraska in 1934.  Norris introduced legislation providing for a program modeled after the Tennessee Valley Authority (TVA), which he had developed the year before.
  The bill never gained support simply because there was no sense of urgency during the drought years of the mid-thirties.  The success of the TVA in the intervening years, however, revived interest in the proposed program.  This renewed enthusiasm for the MVA threatened both the Corps of Engineers and the Bureau of Reclamation.  Neither cared for the idea of a public corporation having oversight authority on their projects.  In an effort to forestall MVA support, The Corps and the Bureau of Reclamation convened a conference in Omaha where an agreement was quickly reached to merge the two plans. Over the span of a mere two days, over 1400 pages of technical data, specifying projects and determining precise jurisdiction was pooled by the two agencies to produce the now comprehensive Pick-Sloan Plan.  Of the 113 projects proposed separately, 107 were approved in the joint plan. The agencies’ effectively just accepted each other’s projects wholesale.
  Despite the fact that the new plan approved $150 million worth of projects one or the other agency had considered worthless, it quickly gained support from representatives who saw political benefits to be gained from the public-works projects it offered.  The consolidated plan was approved as part of the Flood Control Act of 1944 by FDR in December.


Davidson characterized the Pick-Sloan Plan as “hurried legislation. It was not so much the result of compromise as it was an attempt to please everyone, with the hope that the engineers would manage to blunt the future conflicts and controversies that are buried in the legislation.”


Among the projects authorized under the jurisdiction of the Corps of Engineers was the Oahe Dam Project.
  

The Impact of the Oahe Dam on the Cheyenne River Sioux


Davidson quotes Sioux writer Vine Deloria, Jr. who described the Pick-Sloan Plan as “… without doubt, the single most destructive act ever perpetrated on any tribe in the United States.”  He went on to say that Deloria has the facts on his side.
  The Cheyenne River Agency had to relocate its largest community and headquarters.  Thirty percent of the people living on the Cheyenne River Reservation, 180 extended families were displaced.
  Approximately 104,420 acres were inundated when the Oahe Reservoir was created.
  Tribal member Mary Arpan recounts her experience during the time of the taking.

We were bussed 108 miles roundtrip a day to attend school at Eagle Butte while our town was being destroyed.  My father decided that he didn’t want us traveling that road in the harsh winter months and placed us in boarding school.  Every weekend he would come and pick us up and return us to Cheyenne.  We spent many painful hours walking among the ruins of our beloved town, it resembled a war zone, there were gaping holes where homes had been destroyed or moved.  We spent as much time near the river on these weekends, knowing that we would no longer have the opportunity to walk along the river, splash and swim in the river that we grew up along side.  We would not be able to hunt or fish or pick berries along the banks of the river.  In retrospect, it appeared to be cruel when we walked among the destruction, but it did provide us with an opportunity to mourn.  It had been decreed we did not count.

I recall the way I felt as I watched them dig up the graves of our people and disturb the remains of those who loved the land where they were buried.

It was an incredibly sad period in my life and it continues to affect me.  We were forced to move to a flat, dry, windy place.  There were few trees.  The people of Eagle Butte didn’t want us there, we didn’t want to be there.  The first year in high school was terrible, there was blatant discrimination against the people of Cheyenne.  During that period of time I saw many people destroyed as they sought solace in alcohol…. During my high school years I watched as counselors discouraged the Indians from attending college and instead channeled them toward careers in which “they could use their hands.”… I went on and eventually moved to Minneapolis.  While here I served in a number of positions and I currently hold the position of Coordinator of Home Improvement Finance Programs for the City of Minneapolis.  If I had believed what the guidance counselors had told me, I would not have tried to excel in the positions that I was fortunate to obtain…. (November 1994).


The land lost by the Cheyenne River Sioux Tribe contained their most valuable rangeland, most of their gardens and cultivated farm tracts, and nearly all of their timber, wild fruit, and wildlife resources.  The loss of 105,000 acres of choice grazing land between the Cheyenne River and the Standing Rock Reservation affected seventy-five percent of the ranchers on the Cheyenne River Reservation and sixty percent of those at Standing Rock.
  


For someone unfamiliar with Sioux culture, it may be difficult to understand how important the bottomlands that had been submerged by the Oahe reservoir were to the Sioux way of life.  Gathering and preserving of wild fruits and vegetables was a traditional part of the culture.  Many herbs, roots, berries, currants, plums, cherries, and beans grew in the bottomlands and added variety to the Sioux diet.  As well as being used to complement the Sioux diet by being made into soups and mixed in other foods to add flavor, they were used for ceremonial and medicinal purposes.  Buffalo berries were once used in female puberty rites and chokecherries were used to treat diarrhea and other ailments.
  


The wooded areas provided the tribes with their primary source of fuel and lumber.  In addition, they also served as shelter and feeding grounds for many kinds of wildlife.  According to Lawson, “Deer, beaver, rabbits, and raccoons were abundant year-round, and thousands of pheasants and other game birds wintered there each year.  The hunting and trapping of this game provided the tribes with an important source of food, income, and recreation.  Destruction of this environment by the Pick-Sloan dams reduced the wild game and plant supply on the Sioux Reservations by 75 percent.”


The emerging Indian livestock industry saw serious setbacks due to the loss of the rich bottomlands.  Many Indian ranchers were forced to were forced to either liquidate their assets altogether or to establish smaller operations on the inferior land that remained.  The transition, for those that attempted it, was difficult.  In the bottomlands, there was plentiful grazing, water and natural shelter.  On the upland prairies, the building of artificial shelters was necessary because of the lack of trees for natural shelter.  Open grazing was no longer possible because of the loss of winter hay meadows.  This meant fences needed to be constructed to confine herds to smaller areas and to protect them from the now wildly fluctuating waters of the reservoirs.  Wells and stock water ponds needed to be dug and feed supplements had to be purchased to replace the natural food and water sources of the old habitat.  These new challenges made the feasibility of the whole endeavor questionable.


The conditions that made ranching difficult similarly affected housing on the reduced reservation.  Relocation on to the relatively treeless land required houses to be better insulated and heating by wood stove was no longer possible.  The forced relocation also artificially inflated the real estate market.
  


At the close of negotiations, it was decided that Cheyenne River would receive about $19 per acre for its lost land.  The total settlement was $10.6 million, which included payment for property, relocation and rehabilitation.  Curiously, Standing Rock, even though it lost less land, received $12.3 million.
  


Although conditions eventually improved, by 1969, quality of life on the Cheyenne River Reservation was still marginal by modern standards.  Only 3 percent of houses could be classified as suitable for human occupancy.  The majority of residents were still dependent on unsafe water sources and unsatisfactory sewage and garbage disposal methods.  Only 35 percent of homes had electricity, 23 percent had satisfactory toilets, and 16 percent had running water.


Hopes of irrigation benefits on the Cheyenne River Reservation were dashed.  Plans by the Bureau of Reclamation to irrigate seventeen thousand acres by diversion from the Moreau River were abandoned when it was discovered neither the water nor the soil were of sufficient quality to make the project worthwhile.  Excessive amounts of dissolved sodium created the potential for soil sterilization.  On lands where irrigation was attempted, it was found that the concentration of shale was such that water would not soak into the soil but would merely stand on the land bringing up alkali to the surface.
  It was conditions such as these that called the adequacy of the compensation into question.

Indian Reserved Water Rights


The legal recognition of Indian reserved water rights has its origin in Winters v. United States,
 in which the Supreme Court held that the creation of reservations for tribes in Montana not only set aside land, but also impliedly reserved water of sufficient quantity to fulfill the purposes of the reservation, the main purpose being to make the reservation habitable.  The other significant aspect of this decision is the holding that the implied Indian water right was superior to state-created rights so long as the date of creation of the reservation was earlier than that of the date of the first appropriation of a competing use under state law.
  


This theme was further developed in Arizona v. California.
  This case came about due to ambiguities in the 1922 Colorado River Compact.  Though it essentially apportioned the river waters on an equal basis between the upper and lower basins, it did not divide the water among the states themselves.  In 1929, construction of the Hoover Dam was authorized, which allowed California to substantially increase its diversions.  Arizona felt threatened by the rapid growth occurring in Southern California and filed original suit in the Supreme Court to obtain a judicial determination of its water rights.  The United States intervened and as a result, the Court decided full apportionment with specific quantitative allocations was in order.  In keeping that task in mind, the Court recognized rights of Indian tribes of five reservations in the Colorado River Basin to water necessary to achieve the purpose of the reservations.  In determining their allocations, the Court adopted the “practicably irrigable acreage” standard as a measure.  The tribe’s allocations were to be carved out of the individual apportionments for each state where they were located with the date of establishment of the reservation as the priority date of the rights.


A similar adjudication was sought in South Dakota in 1980, specifically to settle the question of Indian water rights.  The difficulty with this, however, was that the relevant watershed was the entire Missouri River drainage within the state.  The suit, known as “Rippling Water,” named approximately 60,000 landowners as defendants and involved almost two-thirds of South Dakota’s geography. The litigation proved too expensive and the state moved for dismissal without prejudice.


On the yet unresolved issue of water rights of Missouri River tribes, Davidson says they “have available only two procedural avenues in their search for a meaningful application of their Winters doctrine water rights.  The first, as we have seen, is the Law of the River model, which assumes scarcity as well as a current desire and ability to divert and put to use a specific amount of river water.  Since there is not scarcity along the Missouri, and since any diversion by the tribes in the foreseeable future is at best speculative, this approach has little value.  Second, a compact among the tribes, basin states, and the United States would recognize Winters rights.  Due to the sharp division of interest among the upper and lower basin and among the upper basin states and the tribes, a compact is also remote.  The third avenue takes the tribes into uncharted legal and policy grounds.  In the absence of scarcity and proposed diversions, tribes can claim, in theory, control over the flow of the river in proportion to their ownership interest.  However, control of the flow is in the hands of the Corps and its Master Manual process – a de facto allocation.”

ETSI Pipeline Project v. Missouri


Even among the federal agencies themselves, rights in regard to the use of the water in the Oahe Reservoir were unclear as of 1982.  In that year, Energy Transportations Systems, Inc. (ETSI) entered into a 40-year contract with the Secretary of the Interior to withdraw up to 20,000 acre-feet of water from the Oahe Reservoir per year for use in a coal slurry pipeline that would transport coal from Wyoming to the southeastern United States.  South Dakota had already granted a permit to ETSI authorizing the transfer from the more than 23 million acre-feet capacity reservoir.  Soon after, Missouri, Iowa, and Nebraska brought suit in District Court to enjoin performance of the contract, alleging that the manner in which the contract was approved violated several federal statutes.
  Among the issues not presented in this case were the interests of the United States and South Dakota (tribes included) in the Lake Oahe Water.
  


The District Court ruled in favor of the plaintiffs.
  It concluded that the Corps of Engineers, not the Interior Secretary, as head of the Bureau of Reclamation, had contracting authority over the use of the water.  The Court of Appeals affirmed
, holding that neither the language nor the legislative history of the Flood Control Act of 1944 was thought to support the claim that the Interior Secretary was ceded broad authority over water in the reservoir, even water that it claims has been designated as available for future irrigation purposes.
 

Upon appeal to the Supreme Court, it was again affirmed that, in light of specific provisions of the Act, and its general background, the Interior Secretary does not possess the Authority to execute a contract to provide water from an Army Reservoir for industrial uses without obtaining the approval of the Secretary of the Army.


Upper Basin states favored Interior (Bureau of Reclamation) jurisdiction because of  § 8 of the Reclamation Act of 1902, which provides: Nothing in this Act shall be construed as affecting or intended to affect or in any way interfere with the laws of any State or Territory relating to the control, appropriation, use or distribution of water used in irrigation, or any vested right acquired thereunder, and the Secretary of the Interior, in carrying out the provisions of this Act, shall proceed in conformity with such laws.
  The requirement of § 8 mandating the Bureau of Reclamation’s conformity with state water law in the delivery of mainstem water was integral to local control, which was feared to be now subordinate to the Corps’ preference for flood control and navigation.


While the ETSI controversy was ongoing, the State of South Dakota became increasingly concerned about the effect of the outcome on its own ability to allocate water within the state.  As a result it filed an original action for equitable apportionment against the downstream states with the Supreme Court of the United States. The Supreme Court delayed action on South Dakota’s suit until the ETSI case was decided.


In South Dakota v. Nebraska, Iowa & Missouri,
 South Dakota claimed the Flood Control Act of 1944 accomplished a partial apportionment of the waters of the Missouri River by identifying a significant amount of water to be stored in the mainstem reservoirs in South Dakota for various reclamation purposes, but principally irrigation.  South Dakota asserted that this water, until the irrigation projects are built, is under its authority to administer free from the interference of the downstream states.  South Dakota’s petition, which was not for equitable apportionment of the river, but was directed specifically to the controversy with the defendant states who had objected to the ETSI diversion, was ultimately denied.
  Davidson maintains, “[t]he plaintiff’s case was a clear attempt to transfer to the Missouri the holding in Arizona v. California, and in that it failed.”

Montana v. United States


The conflict in this case arose when the Crow Tribe of Montana sought to exercise its sovereign power by regulating hunting and fishing by non-Indians within the reservation borders.
  Particularly, the tribe sought to regulate hunting and fishing that was occurring in the bed of the Big Horn River which it purported to own in accordance with their interpretation of provisions of The Treaty of Fort Laramie of 1851 and Article II of The Second Treaty of Fort Laramie of 1868.
  


The United States, acting in its own right and as fiduciary for the Tribe, filed suit in district court seeking “(1) a declaratory judgment quieting title to the bed of the Big Horn River in the United States as trustee for the Tribe,  (2) a declaratory judgment establishing that the Tribe and the United States have sole authority to regulate hunting and fishing within the reservation, and (3) an injunction requiring Montana to secure the permission of the Tribe before issuing hunting or fishing licenses for use within the reservation.”
  The District Court denied the relief sought.
  The District Court held that based on the decision in United States v. Holt State Bank, 270 U.S. 49, a presumption exists that the United States does not intend to divest itself of its sovereign rights in navigable waters. Further, language and circumstances of the relevant treaties were insufficient to overcome the presumption.
  Thus, the court concluded that ownership of the riverbed remained with the United States until it passed to Montana upon its admission to the Union.  As to the dispute over the regulation of hunting and fishing, the court relied on the Supreme Court’s decision in Oliphant v. Suquamish Indian Tribe,
 to find that Indian tribes do not have the authority to regulate non-Indians unless so granted by an act of Congress.  The court found that in this regard, the Tribe’s regulatory power was limited to granting or withholding authority to trespass on tribal or Indian land.


The Ninth Circuit Court of Appeals reversed the judgment of the District Court
 and held, relying on its opinion in United States v. Finch,
 that, “pursuant to the treaty of 1868, the bed and banks of the river were held by the United States in trust for the Tribe. Relying on the treaties of 1851 and 1868, the court held that the Tribe could regulate hunting and fishing within the reservation by nonmembers, although the court noted that the tribe could not impose criminal sanctions on those nonmembers.”
 


The Supreme Court then reversed the Ninth Circuit’s decision by disregarding the reasoning in Finch and stated that such phrases in the 1868 treaty as “absolute and undisturbed use and occupation” and “no persons, except those herein designated … shall ever be permitted,” whatever they seemed to mean literally, did not give the Indians the exclusive right to occupy all territory within the described boundaries.
  The Court reasoned that since the United States retained a navigational easement in the described territory, the treaty language establishing a right of exclusivity could not have the meaning the Court of Appeals ascribed to it.
  The Court went on to say that exercise of tribal power beyond what is necessary to protect tribal self-government or to control internal relations is inconsistent with the dependent status of the tribes, and so cannot survive without express congressional delegation.  Therefore, regulation of hunting and fishing by nonmembers of a tribe on lands no longer owned by the tribe is not authorized under the general principles of retained inherent sovereignty as it bears no clear relationship to tribal self-government or internal relations.
  Thus, the traditional presumption that tribes retain power until Congress divests them of it is reversed in favor of a new presumption that tribes do not retain power over nonmembers within reservation boundaries unless Congress empowers them.
 


There were, however, two exceptions carved out in the Montana decision to this new rule.  First, the Court recognized that “Indian tribes retain inherent sovereign power to exercise some forms of civil jurisdiction over non-Indians on their reservations, even on non-Indian fee lands.  A tribe may regulate, through taxation, licensing, or other means, the activities of nonmembers who enter consensual relationships with the tribe or its members, through commercial dealing, contracts, leases, or other arrangements.”
  The second exception articulated by the Court stated “A tribe may also retain inherent power to exercise civil authority over the conduct of non-Indians on fee lands within its reservation when that conduct threatens or has some direct effect on the political integrity, the economic security, or the health or welfare of the tribe.”
  


Justice Blackmun, in his dissenting opinion, joined by Justices Brennan and Marshall, embraced the rule of statutory construction that dictates treaties between the United States and Indian tribes must be construed to mean what the Indians would have naturally understood it to mean at the time of the agreement and what Justice Blackmun believed the Crow Indians understood is that the bed and banks of the Big Horn River were to belong to them.
 

South Dakota v. Bourland


The decision in Montana would come to figure heavily in the Court’s treatment of the claim by the Cheyenne River Sioux Tribe to have regulatory authority on lands and overlying waters located within the Tribe’s reservation but acquired by the United States for the operation of the Oahe Dam and Reservoir. 


The Cheyenne River Sioux Tribe’s Constitution and by-laws were adopted and ratified in 1935. In the drafting of its by-laws, the Tribe was careful to reassert its preexisting power to control hunting and fishing on the reservation by authorizing the Tribal Council to enact regulatory ordinances. Regulation of hunting and fishing was necessary because the Tribe’s efforts at farming had failed and its economy depended on preserving existing game on tribal lands.
  In 1937, the Tribal Council enacted Tribal Ordinance No. 2, which closed the hunting seasons for deer and antelope. The ordinance also made it “unlawful for any non-member of the Cheyenne River Sioux Tribe … to fish or hunt within the Reservation … without first having procured a reservation permit.”  By 1947, under tribal management, the deer and antelope herds had recovered to the extent that the hunting seasons were reopened to tribal members and non-members alike according to U.S. Department of Fish and Wildlife reports. The Department of Fish and Wildlife had also concluded that the Cheyenne River Sioux Tribe’s “sustainable-yield” program was the best it had seen; demonstrating that tribal management of furbearers was also highly successful.
  This history would have very little impact on the Supreme Court’s decision in Bourland.


Before 1988, when the dispute arose between the Cheyenne River Sioux Tribe and the State of South Dakota over the 1988 deer hunting season, both the Tribe and the State enforced their respective game and fish regulations in the area on and about the Oahe Reservoir.  Following the dispute, the Tribe announced it would no longer recognize state hunting licenses and that hunters within the reservation would be subject to prosecution in tribal court unless licensed by the Tribe.
  In response, the State filed a complaint against the Chairman of the Cheyenne River Sioux Tribe and the Director of Cheyenne River Sioux Tribe Game, Fish and Parks. The State’s complaint sought to enjoin the Tribe from excluding non-Indians from hunting on non-trust lands within the reservation or, in the alternative, sought a declaration that the federal takings of tribal lands for the Oahe Dam and Reservoir had reduced the Tribe’s authority by withdrawing these lands from the reservation.
  


Though the District Court concluded that the Cheyenne River Act did not disestablish the Missouri River boundary of the Cheyenne River Reservation, it relied on the Montana decision to hold that § 10 of the Cheyenne River Act clearly abrogated the Tribe’s right to exclusive use and possession of the former trust lands.  Further, the court found that Congress had not expressly delegated to the Tribe hunting and fishing jurisdiction over non-members on the taken area and permanently enjoined the Tribe and its members from exerting such authority.


The Eighth Circuit Court of Appeals reversed the decision in as much as it held that the Tribe had authority to regulate non-Indian hunting and fishing on former trust lands because the Cheyenne River Act did not clearly reveal Congress’ intent to divest the Tribe of its treaty right to do so. The Eighth Circuit affirmed, however, based on Montana and Brendale,
 that the Tribe did not possess regulatory authority over non-Indians hunting and fishing on non-Indian fee lands within its borders, which consisted of about 18,000 acres, unless one of the Montana exceptions is met. It therefore remanded the case on the issue of whether one of the Montana exceptions was indeed met. This decision was, however, reversed at the Supreme Court level.


The Court reasoned that regardless of whether land is conveyed pursuant to an Act of Congress for homesteading, as in Montana, or for flood control purposes, as in Bourland, when Congress has broadly opened up such land to non-Indians, the effect of the transfer is the destruction of pre-existing Indian rights to regulatory control.
  Thus, it was the effect of the Flood Control Act and the Cheyenne River Act that abrogated the treaty rights and not the congressional purpose behind them.


Justice Blackmun dissented here, as he did in Montana, joined by Justice Souter.  In his dissent, Blackmun reiterated the fundamental principle of federal Indian law that Indian tribes possess inherent powers of a limited sovereignty, which has never been extinguished and pointed out that the Court recognized such sovereignty as extending over both their members and their territory.
  In criticism of the majority’s reliance on a passage from Montana
 to reject the inherent sovereignty argument, Blackmun stated, “I already have had occasion to explain that this passage in Montana is contrary to 150 years of Indian-law jurisprudence and is not supported by the cases on which it relied.”


Of Bourland, Searles says, “[t]he decision … underscored the Court’s movement away from tribal sovereignty; references to Montana are notable for the absence of any real discussion of inherent sovereignty or of the Montana exceptions.  Further, in a case that turned on the judicial interpretation of two statutes, the majority opinion mentioned canons of construction only once, in the first sentence of its analysis, and failed to find any occasion to apply them.”
  


Further, Searles observes, “[b]y allowing the effect of a statute to determine whether it abrogated a treaty right, the Court infringed on Congress’ role as the sole entity with the power to abrogate treaties.  Under the Court’s analytic scheme, what Congress intended to do was irrelevant.  The process that Congress went through to frame the statute was apparently unimportant….  The Court’s ‘effects’ test enables the judiciary to be the arbiter of treaty rights, as opposed to the interpreter of Congress’ acts.  In this way, the Court in Bourland usurped Congress’ role in Indian affairs and replaced it with judicial hindsight.”
  


With this decision, the Court also stripped away another anticipated revenue stream that the Oahe taking was to generate.  It was thought that the increase in hunting and fishing from recreational areas created by the reservoir would boost the licensing revenue of the Tribe.  Rather than an increase, it saw a diminution, bolstering the argument for additional compensation.

Additional Compensation for the Oahe Dam Taking


In North and South Dakota, there were five reservations affected by the Pick-Sloan Plan, Cheyenne River, Ft. Berthold, Standing Rock, Lower Brule, and Crow Creek.  Requests from the tribes on these reservations for additional compensation were made in the 1980’s based on the claim that the original amounts received were inadequate.
  Fort Berthold and Standing Rock hired consultants to prepare economic analyses supporting their requests for additional compensation.
  This appeared to be the best route to initiating a federal response to the request.  In May 1991, the General Accounting Office (GAO), at congressional request, assessed the analyses of the consultants and reported that they overstated the tribes’ losses because they were based on assumptions that could not be supported by historical evidence.  Alternatively, the GAO suggested Congress consider using the tribes’ original requests at the time of the taking as a starting point for calculating the additional compensation.  The range suggested by the GAO was based on the present value of the difference between the amount requested by each reservation and the amount received.
  To obtain the low end of the range, the GAO subtracted the amounts received from the amounts requested and multiplied the resulting differences by the inflation rate.  For the high end, the differences were multiplied by the corporate bond rate.


In March 1993, the Cheyenne River Sioux Tribal Council unanimously passed a resolution stating compensation for the damages done by the Oahe Dam Project were inadequate.  The Tribe hired Robert McLaughlin Consulting (RMC) to prepare a new economic analysis, which was published in July 1994.
  The GAO’s report on this analysis was published in January 1998.


Since the time of the renewed requests for additional compensation, Ft. Berthold has received $149.2 million and Standing rock has received $90.6 million, both in 1992.

Crow Creek received $27.5 million in 1996 and Lower Brule received $39.3 million in 1997.
  Yet, as of 2007, the reservation that lost the most land as a result of the Pick-Sloan Plan remains undercompensated.


H.R. 487, Cheyenne River Sioux Tribe Equitable Compensation Amendments Act of 2007, which authorized $290 million in additional compensation to be paid in annual installments of $58 million over five years, was introduced in the House of Representatives on January 16, 2007.  It passed the House on May 7, 2007.
  Rep. Stephanie Herseth Sandlin said, “Members of the Cheyenne River Sioux Tribe have waited long enough to receive fair compensation for the unfairness that occurred decades ago.  This bill will help to right an historic wrong by ensuring a fairer and more immediate compensation process.”
  The bill has been received by the Senate, read twice and referred to the Senate Committee on Indian Affairs.
  There is no official record of the treatment of the bill by the Committee.

Conclusion


I will close with the personal observation that the additional compensation is desperately needed to remedy the dire financial situation of the Cheyenne River Sioux Tribe and the urgency of the situation seems to be lost on but a few in Washington. Despite this condition, it is hoped that the authorization of this compensation will proceed in the near future.
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