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I. INTRODUCTION


A flexible and expansive net metering law encourages investment in renewable energy and creates new markets, jobs, domestic energy security, and positive environmental impacts.
  U.S. Representative Jay Inslee asserts that positive net metering policies are like “'open for business' signs to developers, manufacturers and innovative entrepreneurs.”
  As states implement aggressive renewable energy goals, it is essential to encourage all classes of potential generators to invest and help meet these goals.
  Net metering policies play an important part in an individual or business's investment in renewable energy generating systems.
  Net metering can create a cost advantage to eligible customer-generators of up to four times what other independent generators receive for their energy, and thus should be a centerpiece of state policies encouraging investment in renewable energy.


In order to create an effective net metering program, policymakers should understand the background of energy generation and distribution laws, the main elements of net metering statutes and regulations, and the courts' interpretation of these laws.  This comment will be a guide through this information.

II. BACKGROUND

A. Distributed Generation


America's current energy grid cannot support America's forecasted demand for energy in the future without costly infrastructure upgrades to increase capacity, reduce strain, and solve reliability concerns.
  The electric grid was not originally designed to carry large loads of power long distances.
  It was designed to carry small loads of energy short distances.
  If the current market system continues to encourage national power trading, costly infrastructure changes to the electric grid will have to be made.
  Net metering laws can delay or avoid the need for some or many of these costly changes.

1. Current Electric Grid Strain


Small, local generators were the first to power American houses and businesses.
  As energy policies and the energy market changed over the years, America developed a reliance on large power generators.
  The electric grid was modified piecemeal to handle these large loads.
  Although these large generating systems have impressive economies of scale, one main drawback is that America's current transmission lines are already strained and will be inadequate for projected increases in electrical transmission needs.
  Large generating systems that require long distance transportation of electricity have other drawbacks as well – sometimes drawbacks that are overlooked or hidden.
  These drawbacks must be evaluated in the search to configure a more efficient, environmentally responsible energy grid before costly, non-refundable infrastructure investments are made.

2. Distributed Generation as a Possible Solution


One alternative to investing funds into many new, larger transmission lines and higher capacity generating systems is distributed generation.
  Distributed generation is local generation of energy through small generating systems.
  Net metering laws promote distributed generation.  Since distributed generation is local, rather than centralized, energy travels short distances from its source rather than long distances over transmission lines.
  Studies estimate that distributed generation currently cuts five percent of line and distribution losses.


Although distributed generation cannot take advantage of economies of scale like centralized generation does, it provides many other benefits that make it desirable and efficient.
  Considering a wide range of factors, it is estimated that distributed generation can save a yearly $300 to $1,000 per kilowatt.
  


Benefits of distributed generation include vulnerability reduction and reliability improvements.
  Demand and reliance on large central stations are decreased and less strain is put on transmission lines.
  Systems can defer expansions of distribution and transmission facilities, support system voltage, and reduce peak loads.
  Systems provide reliability and improved power quality to the owner.
  For instance, some power customers, such as Internet servers and brokerage service providers, cannot afford to have inadequate power quality.
  Distributed generation systems can benefit the owner-customer, the utility, and other customers.


Distributed generation can improve energy efficiency by using heat that would otherwise have been wasted in a large generating system.
  Sixty-seven percent of energy the average generator produces is in the form of excess heat.
  This excess heat is of little use in large-scale generation because of transportation impracticability.
  But when generation is located near where the excess heat can be used, it displaces or eliminates resources that otherwise would be needed for heating purposes.


There are disadvantages to distributed generation.
  Control complexity of the grid will rise.
  Reliability may become an issue if energy demand and supply is not properly projected.
  And power flow may no longer be primarily unidirectional, but rather will become bidirectional.
  In short, the advantages and the disadvantages of distributed generation need to be compared to those of centralized generation to determine whether government should encourage investments in centralized or distributed generation.

B. Net Metering Versus Net Billing

1. Net Metering


Net metering promotes distributed generation.
  Net metering involves a utility customer who generates electricity for the customer's own consumption, as well as the utility's usage.
  In the typical scenario, a customer has solar panels or a small wind turbine generating this electricity.
  The utility charges the customer only for the difference between the energy the customer produces and the energy the customer consumes.
  When the customer consumes from the utility as much energy as the customer sends back to the utility, the customer is not billed for energy usage.
  It is important to note, that this energy-for-energy swap is the common element of all genuine net metering practices.

2. Net Billing


Net metering should not be confused with net billing.
  In some instances, net metering has been used interchangeably with net billing.
  Now that there is a federal definition of net metering, there is a marked difference between net metering and net billing.
  It should be noted again that net metering is an energy-for-energy swap until the customer-generator nets excess energy.
  Unfortunately, because net metering and net billing are relatively new concepts, and net billing is not federally codified, net billing has stood for different concepts.


Net billing has stood for two different concepts.  First, it has stood for a specialized version of net metering, where different rates apply to different times of the day.
  Energy consumption and generation are netted based upon time-of-day consumption and generation.
  For example, consumption and generation between 7 am and 7 pm will be netted separately from consumption and generation between 7 pm and 7 am.
  This version of net metering should not be called net billing, but should be referred to as time-of-use net metering.  Nonetheless, it is important to note that net metering in this first scenario has been referred to as net billing, sometimes even in legislation.


In the second typical net billing scenario, the utility pays the customer-generator at a lower rate, usually an avoided-cost rate, for any energy the customer feeds back to the utility.
  At the same time the customer pays the utility a higher rate, the full retail rate, for any energy the customer uses.
  Under this second net billing scenario, by only paying the customer at an avoided-cost rate, the utility inherently charges the customer for transmission and distribution costs.
  This second scenario does not utilize the concept of energy swaps, and thus is properly referred to as net billing.

C. Federal Laws


Before the 1900s, small electric generators served electric power to local customers.
  During the 1900s, the system became centralized when large holding companies purchased the small generators, causing sixteen companies to own about three-fourths of the generators in America by 1930.
  In response to this nation-wide centralization of electric power, Congress started regulating these holding companies and, in 1935, created the Federal Power Commission (FPC).
  Congress funded loans and assistance to rural electricity providers through the Rural Electrification Act of 1936.  It built new electrical generators to provide lower cost electricity, including the giant hydroelectric dams.
  Generally, Congress was very involved until WWII.

1. Public Utility Regulatory Policies Act of 1978 (PURPA)


In 1978, Congress passed the Public Utility Regulatory Policies Act (PURPA) to promote renewable energy production.
  PURPA created a market for independent, small-sized renewable energy generators by mandating that utilities buy electricity from these outside generators if the  generators passed certain requirements to achieve “qualifying facility” status.
  To be a qualifying facility, outside generators had to pass ownership requirements, have at least 75 percent energy input from renewable resources, biomass, waste, geothermal, or any combination thereof, and have a facility site total production capacity of less than 80 megawatts.
  Eligible solar, geothermal, waste, or wind facilities did not have a capacity cap of 80 megawatts.
  Qualifying facilities were also exempted from taxes and regulations that accompanied utility power projects.


Congress had created the Federal Energy Regulatory Commission (FERC) in 1977 to take over for the FPC.  PURPA put the newly formed FERC in charge of promulgating rules that set rates utilities buy electricity from these outside generators at “just and reasonable” levels.
  To encourage renewable energy generators, the FERC set these rates at the maximum level allowed by PURPA, which is the “incremental cost to the electric utility of alternative electric energy.”
  This rate is often called the avoided-cost rate.
  This rate may be numerically determined after considering various factors set out in the FERC regulations.
  It is arguable whether this avoided-cost rate – the maximum rate allowed by PURPA – was too low of a ceiling, causing an inadequate growth of renewables in the electric market.
  Nonetheless, by 1998, PURPA integrated “12,000 megawatts of non-hydro renewables-based electricity” into the national power grid.


PURPA's influence on state net metering laws is evident.  A few states adopted net metering laws in the 1980s, shortly after Congress enacted PURPA.
  The influence of statutory language and concepts in PURPA, including “qualifying facilities,” capacity caps, avoided-cost rate payment for net excess, and energy type requirements, is evident in most state net metering laws, regardless of when the state's net metering law was passed.

2. The Federal Energy Regulatory Commission Opens Transmission Lines


Problems with the transmission of energy emerged in the late 1980s and early 1990s.
  Transmission line owners did not want to open up their lines for competitive use.
  To solve this dilemma, Congress passed the EPA of 1992, which gave the FERC power to order transmission line owners to open up their lines – even to competitors.
  In April of 1996, the FERC enacted Order 888 which created open access to transmission lines and was a significant step in deregulating the electric industry.
  Around the same time, the FERC issued Order 889.
  This order equalized information availability for transmission customers and also deregulated the market by opening up information essential for a competitive market.
  


After these significant steps to open transmission and foster a competitive electric market, numerous states passed net metering laws.
  Sixteen states enacted net metering laws from 1997 to 1999 in reaction to this significant deregulation.

3. Energy Policy Act (EPA) of 2005


By 2005, thirty-two states had enacted net metering laws.
  In that year, the federal government passed the Energy Policy Act (EPA) of 2005
 that significantly amended PURPA.
  The EPA of 2005 added a new section requiring states to consider mandating net metering.
  Net metering is defined as follows:

[S]ervice to an electric consumer under which electric energy generated by that electric consumer from an eligible on-site generating facility and delivered to the local distribution facilities may be used to offset electric energy provided by the electric utility to the electric consumer during the applicable billing period.

The key element to net metering is that energy generated is used to offset energy consumed in a billing period.
  As will be shown later, this is sometimes the only uniform element in the net metering laws adopted by states.


The EPA of 2005 did not require states to mandate net metering, but rather required states to consider and make a determination whether or not to mandate net metering.
  Within two  years of the August 8, 2005, each state regulatory authority, normally the state public utilities commission or utilities board, had to “commence the consideration” or “set a hearing date for such consideration” of mandating its state-regulated electric utilities to offer net metering to customers.
  “Consideration” by the regulatory authority could only commence after public notice and hearing.
  The structure for the consideration was left open to the regulatory body.


By August 8, 2008, all state regulatory authorities were required to complete the consideration and make a determination whether or not to mandate net metering.
  The determination had to be in writing and available to the public.
  The determination also had to be based upon evidence presented at the required hearing and based upon the findings the authority listed in the determination document.


Non state-regulated electric utilities were required to follow the exact same consideration and determination procedures within the same time frame as the state authority.
  Aside from the procedures described, the rest of the structure for the consideration and determination was left open to the regulatory body or nonregulated electric utility.


After a determination was made, state authorities and nonregulated electric utilities could implement PURPA standards to carry out PURPA's purposes of encouraging “(1) conservation of energy supplied by electric utilities;  (2) the optimization of the efficiency of use of facilities and resources by electric utilities; and  (3) equitable rates to electric consumers.”
  Declining implementation required a written, public statement of reasons for declining.


The Supreme Court has stated that virtually any person affected by PURPA has standing to take judicial action to compel the state authority or nonregulated electric utility to consider PURPA's standards.
  It is notable that PURPA did not preempt the utilities field entirely,
 so if a court were to review the consideration and determination procedures of a state regulatory authority, the purposes of the policies in PURPA and its amendments would be considered as supplementary to otherwise applicable state law.


The Supreme Court has upheld PURPA's consideration and determination requirements.
  In 1982, the State of Mississippi and the Mississippi Public Service Commission brought an action against the FERC and the Secretary of Energy in a federal district court.
  Mississippi sought a judgment declaring Titles I and III and section 210 of PURPA unconstitutional.
  The case was appealed to the United States Supreme Court and the Court held all challenged provisions of PURPA to be constitutional.


The Court held that Congress had the power to enact PURPA under the Commerce Clause, because PURPA regulates activities having an “immediate effect” on interstate commerce.
  The Court reiterated that it had already “indicated that federal regulation of intrastate power transmission may be proper because of the interstate nature of the generation and supply of electric power.”
  Conversely, regulating a state's “governance of commerce” is not a power of Congress.
  The Court held that PURPA's consideration and determination requirements did not violate the Tenth Amendment.
  PURPA simply requires states to consider federal standards; it does not compel the state's legislative or administrative decision makers to enact and enforce a federal regulatory program.
  Furthermore, the Court stated that the federal government could have outright power to preempt states as to the private activity in this area, and so Congress's choice to adopt a less intrusive scheme should not be invalidated simply because Congress did not exercise its powers to the fullest extent.


As a response to the EPA of 2005, nine states enacted net metering laws.
  In Michigan, for instance, there had been a voluntary net metering consensus agreement among Michigan's electric companies beginning around 2004.
  After evaluating the voluntary agreement, the Michigan Public Service Commission decided the voluntary net metering programs were not all in line with the PURPA definition of net metering.
  Some of the programs were extremely restrictive and costly, and as a result saw very little use.
  So to conform to PURPA's vision of net metering, Michigan enacted a net metering law.

D. State Laws


As of April 2009, forty states plus the District of Columbia and some U.S. territories have statewide net metering programs which require, at the least, all their state regulated utilities to provide net metering to customers.
  These statewide net metering programs have been created as a state statute, a state utility commission rule, or a combination thereof.
  Thirteen states plus the District of Columbia require all utilities within the state to provide net metering.
  States requiring net metering for all utility types are Arkansas,
 Colorado,
 Georgia,
 Hawaii,
 Louisiana,
 Maine,
 Maryland,
 Minnesota,
 Missouri,
 New Hampshire,
 Washington,
 West Virginia,
 and Vermont.
  In four states, namely Idaho, Nebraska, South Carolina, and Texas, individual utilities offer net metering voluntarily.
  The six states without any form of net metering have considered mandating net metering because of the requirements of the EPA of 2005 Act, but have specifically rejected it.
  These states are Alabama, Alaska, Kansas, Mississippi, South Dakota, and Tennessee.


State net metering laws that promote renewable distributed generation are a significant step forward to a greener America.
  Net metering programs do not use governmental subsidies or tax credits, but rather can operate as “powerful, market-based incentives” that encourage energy independence.
  Although it is impressive that forty states have mandatory state programs, not all net metering programs are effective.
  Some programs are arbitrarily restrictive and cost-prohibitive.
  In order to later analyze the effectiveness of net metering programs, it is necessary to first parse the main elements of net metering statutes and regulations.

1. Renewables and Other Energy Sources Eligible for Net Metering


State net metering laws greatly vary in the types of energy sources that are eligible for these programs.
  Net metering is most often an effort to encourage renewable energy generation, so most eligible energy sources are renewable.  The following renewables are eligible in at least one of the forty net metering programs offered by states: wind, photovoltaics, hydroelectric, small hydroelectric, microturbines using renewable fuels, geothermal electric, geothermal, solar thermal electric, fuel cells using renewable fuels, biomass, biogas, anaerobic digestion, municipal solid waste, landfill gas, wave energy, tidal energy, ocean thermal, solar thermal process heat, recycled energy, waste heat using renewable fuels, and hydrogen.
  Cogeneration or combined heat and gas (CHP) systems, microturbines, fuel cells, waste coal, coal-mine methane, waste gas and waste heat capture or recovery, and other distributed generation technologies are also eligible in some net metering programs.


All state net metering programs offer net metering for wind generated systems.
  Photovoltaic, hydroelectric, and biomass systems are eligible in almost all state programs.
  The next most popular eligible systems are fuel cells, geothermal electric, solar thermal electric, CHP, and biogas.

2. Treatment of Net Excess


Net excess energy is the amount of extra energy that a customer-generator produces if the flow of energy from the customer-generator to the utility is greater than the flow of energy from the utility to the customer.
  Net excess is measured at the end of a utility's billing period, which is normally a monthly period of time.
  State net metering laws normally address how a utility must compensate a customer-generator for net excess energy.
  


Net excess was not covered by the EPA of 2005.
  Thus, when states adopted new laws or reevaluated their net metering laws under the EPA of 2005's new net metering standard, there was no guidance as to net excess.
  States were free to regulate a utility's treatment of customer net excess how they saw fit.


State net metering laws often treat monthly and year-end net excess energy differently.
  For monthly net excess, states have net metering laws that may require or allow the utility to do one of the following: carryover the net excess to the customer's next bill or the next billing period, purchase the customer's net excess energy, or grant the net excess to itself.
  Carryover credits may be in the form of energy units or a monetary credit.
  Monetary credits for net energy may be measured at the utility's retail rate, avoided-cost rate, applicable time-of-use rate, or some other rate.
  Purchases of the customer's net excess energy may be at retail rate or some other rate.


For year-end net excess, state net metering laws may require or allow the utility to do one of the following: carryover the net excess to the next billing period, purchase the customer's net excess energy, grant the net excess at an avoided-cost rate to a state green energy fund, or grant the net excess to itself.
  The year-end net excess may be purchased at an avoided-cost rate, an incremental cost for the year, half of the retail rate, or at some other rate.

3. Limits on Individual Energy System Size


Net metering laws typically limit the size of individual energy systems eligible for the service.
  Limits on an individual energy system size may also be called system output capacity limits.
  System capacity is the most electricity an energy system can produce at a constant in an hour running at 100 percent efficiency.  Some limits apply to certain classes of electric customers, while others apply to all electric customers.


Indiana and Georgia have particularly low limits at 10 kilowatts.
  Thirteen states cap system capacity for certain or all classes of customers at around 20 to 30 kilowatts.
  Five states have caps of 40 to 60 kilowatts.
  Seven states cap at 100 kilowatts.
  Vermont has a limit of 250 kilowatts,
 and Iowa limits at 500 kilowatts.
  California, Colorado, Connecticut, D.C., Florida, Maryland, Nevada, New Jersey, and Rhode Island have limits between 1,000 and 2,000 kilowatts.
  New Mexico has a limit of 80,000 kilowatts, and Arizona and Ohio have no limits.


Arizona, a state with no strict numerical limit on individual system capacity, is the only state that limits individual system capacity by a percentage of the customer's total connected electric load.
  Arizona's net metering law limits individual system capacity by 125 percent of a customer's total connected electric load.

4. Limits on Overall Enrollment


Many state net metering laws limit overall enrollment as a percentage of a utility's prior peak demand.
  Current laws limit overall enrollment anywhere from .1 percent to 5 percent of peak load demand.
  A limit may also be in terms of megawatts, as in Maryland.
  For either percentage of peak load demand or megawatt limits, enrollment is usually on a first come, first serve basis.
  On the other hand, many states have no overall enrollment limit.


One state's energy commission addressed overall enrollment's affect on utility reliability.
  The state Public Service Commission said that distributed generation is an important resource, but noted that its manner of implementation must not adversely affect system reliability.
  The commission postulated that most net-metering systems only put back into the grid 15 to 25 percent of the system's total output capacity.

5. Interconnection Standards


The ability to interconnect a generation system to the grid precedes the ability to net meter.
  These standards are thus just as important to development of renewable energy distributed generation systems as net metering.
  Just like net metering standards, interconnection standards vary from state to state and often from utility to utility.
  Policymakers should aim to standardize, simplify, cheapen, and accelerate the interconnection process.

E. Court Cases

1. First Energy Corporation v. Public Utility Commission of Ohio


In 2002, the Ohio Supreme Court decided a case about a state commission's order for a state-regulated utility to modify its net-generator provisions.
  The main issue is the treatment of compensation for net excess energy.
  Ohio had passed a net metering law in 1999.
  The law provided that if a customer-generator supplied excess electricity to the electric service provider, “the credits for that electricity shall appear in the next billing cycle.”
  The Public Utilities Commission of Ohio had ordered First Energy to modify its billing tariff – a billing plan – to pay or credit a net generator
 not only for generation charges for electricity the net generator supplied in excess of consumption, but also for such costs as transmission, distribution, and ancillary services.


The Supreme Court of Ohio held that the state regulated utility only had to credit the net generator for “the unbundled generation component” of any net excess electricity a net generator supplied to the utility.
  Therefore, the Ohio PUC's order was unlawful.
  The Court reasoned that the net generator only generates and supplies electricity; the net generator customer does not provide or incur costs from transmission, distribution, ancillary, or other services.
  The Court found it contrary to law and unreasonable to require a utility to pay charges to a customer-generator for costs a customer-generator does not incur.

2. PURPA's Application to Nonrate Regulated Utilities: Midland and the Sweckers


In early 2005, before the EPA of 2005 was passed, the Iowa Supreme Court handed down a decision about the application of net metering to non state-regulated utilities.
  Iowa was the second state to mandate net metering and did so in 1984.
  Iowa's net metering law has a rocky history and has been the subject of several sets of litigation.
  


Iowa's net metering rule was originally meant to be applicable to all types of utilities.
  However, Iowa's net metering rule was applicable to customer-generators using alternate energy production facilities (AEPs), and it had already been decided by the Iowa Supreme Court that Iowa's standards regarding AEPs did not apply to nonrate regulated utilities.
  Thus, the pertinent issue in the 2005 case was whether PURPA expressly or implicitly required nonrate regulated utilities to offer net metering.
  The Iowa Supreme Court's answer was no.
  The Iowa Supreme Court concluded that nonrate regulated utilities' offering of net metering was not mandated by Congress, the Federal Energy Regulatory Commission, the Iowa state legislature, nor the Iowa state utilities board.
  As a consequence, the customers of Midland lost their challenge.


However, the customers of Midland, the Sweckers, did not stop challenging for the ability to net meter.
  Along with the Iowa lawsuit, the Sweckers had also filed a claim with the FERC.
  Later in 2005 and a few months before the implementation of the EPA of 2005, the FERC found that “although PURPA did not explicitly require net metering, providing net metering to small generators such as Swecker was consistent with PURPA and Midland must offer net metering to Swecker and other similarly situated [qualified facilities].”


Unfortunately for the Sweckers, their victory was short-lived.
  In a 2007 case, an Iowa appellate court found that because the EPA of 2005 required nonregulated utilities to consider whether or not to adopt the Amendment's net metering standards, but ultimately allowed rejection or adoption, the Midland Power Cooperative had the ability to reject net metering.
  Therefore, Midland was under no obligation to allow the Sweckers to net meter.
  The court dealt with the 2005 FERC order requiring Midland to provide net metering for the Sweckers.
  The court found that this order was void upon the implementation of the EPA of 2005, as was consistent with the FERC's 2006 reconsideration of enforcement of its June 2005 order.

F. South Dakota's Rejection of Net Metering


In July of 2006, the South Dakota Public Utilities Commission considered the PURPA net metering standard.
  The Commission's consideration amounted to stating that the South Dakota legislature had already considered the implementation of net metering and rejected any such implementation in past legislative sessions.
  Thus, “[p]ursuant to section 112(d)(3) of PURPA, the obligation to consider the net metering standard does not apply if 'the State legislature has voted on the implementation of such standard (or a comparable standard) for such utility.'”

III. ANALYSIS


Some state net-metering programs are arbitrarily restrictive and cost-prohibitive.
  However, some net-metering programs have seen wide use and have exponentially furthered the transition to renewable energy.  The following sections highlight best practices in net metering programs.  These best practices tend to push for very flexible net metering laws and regulations.  Policymakers need to consider both the advantages and disadvantages of flexible provisions.

1. Renewables and Other Energy Sources Eligible for Net Metering


A best practice in net metering is to allow net metering for all renewable technologies.
  States need to consider the implications of allowing non-renewable technologies to net meter.  However, a state should recognize the positive implications of non-renewable technologies that capture energy from sources that otherwise would be dismissed as waste products.

2. Treatment of Net Excess


The ideal net metering law allows indefinite carryover of energy units.
  At the least, a net metering law should “allow monthly carryover of excess electricity at the utility's full retail rate.”
  Then, at the end of the year, the utility should buy the net excess, preferably at the retail rate to create the most incentive for a customer-generator.


Significant equitable concerns may arise if a utility is required to compensate the customer-generator for net excess at a retail rate.
  The notion is that a retail rate pays customer-generators for costs they may not have incurred.
  Policymakers may not feel comfortable requiring a retail rate, but would prefer an avoided-cost rate.  The most important thing to consider is that “[e]xcessive limitations on surplus generation and rollover credits could render a customer's system a charitable donation machine and significantly increase the system's payback period.”
  To equitably compensate green customer-generators for their positive environmental impact, a net metering law should also identify that customer-generators retain the renewable energy credits for the renewable energy they produce.

3. Limits on Individual Energy System Size


An individual energy system's eligibility based on capacity “should be determined only by a customer's load and by the nature of the grid.”
  This type of eligibility standard tends to not be a strict numerical limit.
  However, most states have strict numerical limits at some level.
  It is very important that policymakers not limit a capacity at an arbitrarily low number.
  For some customer-generators, limits on system capacity will “prevent electric customers from correctly sizing a [distributed generation] system to meet their own demand.”


When structuring any individual system limit, policymakers need to realize that a system's output capacity reflects neither the amount of energy the system will produce nor the amount of energy that will be fed into the grid.
  When lawmakers need to limit individual system output capacity because of reliability concerns, they should strongly consider the percentage of a system's capacity that will realistically go back into the grid.
  If a strict numerical limit is unavoidable, a two megawatt limit is highly recommended to create enough  flexibility to allow large generation projects to net meter.

4. Limits on Overall Enrollment


Limits on overall enrollment have been rightfully been called “a nod to utility concerns that customer-sited [distributed generation] represents lost revenues.”
  These limits may serve purposes, but may also discourage investment in renewable energy.
  Legislators need to seriously weigh disadvantages and advantages of limits and consider the long-run effects of limits.


Any type of capacity limit creates uncertainty for customers who are considering installing renewable energy systems and seeking the benefits of net metering to afford it.
  These customers will not have a way of knowing when limits on overall enrollment will be met, and will not be able to effectively plan for future installations.
  This type of uncertainty discourages renewable energy investments and is particularly “incompatible with aggressive targets for renewable energy deployment set by a growing number of states.”


If legislators feel it absolutely necessary to cap overall enrollment, legislators should first set a goal for net-metering production in megawatts.
  Then they should multiply their goal by 100 and divide it by the projected percent of total output capacity of net-metering systems that will be put back in the grid.
  This will determine what the overall enrollment limit should be.  For example, a goal of generating three megawatts of utility power by net-metering requires a much higher overall enrollment limit than combined customer-generator system capacities of three megawatts.  Rather, a three megawatt goal requires a limit of 12 megawatts at 25 percent net-metering; while, a three megawatt goal requires a limit of 20 megawatts at 15 percent net-metering.

B. Court Cases


The court cases covered in the background present important insight into how courts are viewing net metering laws.  The cases can show policymakers what ambiguities exist in current policies and also show policymakers what kind of deference the court will give policymakers.

1. First Energy Corporation v. Public Utility Commission of Ohio


The First Energy case presents issues that may be raised with any net metering law.
  A net metering law may be ambiguous as was the net excess language in the Ohio statute and regulation.
  If a legislature wants net excess electricity to be credited to a customer-generator's next bill, the rate of the credit should be specified.
  The case also provides insight into how a high court evaluates what kind of compensation is reasonable for a consumer-generator to receive for net excess energy it produces.
  The Court sided with the utility in the face of ambiguities with the net excess provision of the law, but the Court in no way questioned the equities of compensating a customer-generator for energy produced before net excess is produced.
  Thus, this case sets persuasive precedent in jurisdictions besides Ohio for a court to only require energy generation compensation for net excess energy in light of an ambiguous net excess provision.

2. PURPA's Application to Nonrate Regulated Utilities: Midland and the Sweckers


The Midland and Swecker litigation presents an important understanding of how PURPA and one jurisdiction's state law apply to non state-regulated utilities in regards to net metering.
  More broadly the litigation shows how federal and state laws may intermingle and affect the customer-utility relationship.
  The litigation also showcases the willingness of the FERC to protect customers and push the purpose of PURPA to encourage development of renewable energy systems.
   On the other hand, courts may be very reluctant to make policy decisions on net metering provisions because of net metering's “specialized and technical nature.”
  Though the Iowa Supreme Court was reluctant to make a policy decision in the 2005 litigation as to net-metering, the court did emphasize that the FERC has held that PURPA does not preclude a state from imposing net metering requirements on either rate regulated or nonrate regulated utilities.
  The idea of this statement is that customer-generator's fights over net metering are more likely going to see success at the legislative level.

IV. CONCLUSION


A flexible and expansive net metering law encourages investment in renewable energy, creates new green economic development, reduces strain on an electricity grid, improves public health and air quality, and reduces greenhouse gas emissions.  For states that are at the head of the green fight and are implementing aggressive renewable energy generation goals, a net metering law is essential to encourage all classes of potential generators to invest and help meet these goals.  It is essential that policymakers know how to create net metering programs that see wide use and meet goals of renewable energy generation.
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