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PREFACE


Growing up in east Texas, I was exposed to the oil business on a constant basis.  Every year in grade school, we took a trip to the East Texas Oil Museum in Kilgore, TX.  You could read about the history of Texas and the beginning of the “oil boom.”  You could even sit in chairs in a theater and “see” and “feel” what happened when someone struck oil.  Giant oil derricks dotted the landscape of east Texas.  People still to this day ask if I had an oil derrick in their backyard.  Unfortunately, my family did not.  Neither did any other family I knew.


Once I moved to South Dakota, I experienced an entirely new environment.  There were no museums dedicated to the oil business.  There were no oil derricks within eyesight.  Instead, South Dakota has vast acres of flat, open prairie land, much like the terrain of west Texas.  This type of land and openness lends itself readily to harnessing a newer, cleaner source of energy than oil, such as wind power.  


Even though wind power technology and production has been around for decades, it seems to have captured the country’s attention as a potential source of energy only within the last few years.  While spending the summer back home in east Texas, I was inundated with television commercials and radio ads for wind energy.  T. Boone Pickens leads the charge toward wind power production in Texas, even though he made his fortune in the oil business.  When gas prices hit their peak high a couple of years ago, it seemed everyone jumped on the bandwagon to develop wind power as an alternative to oil.  However, once gas prices declined, interest in developing wind power energy also declined.  

I believe wind power can still be developed with positive results for landowners, developers, and energy companies.  Environmental and property lawyers play a big part in contracting for wind rights through leases, easements, and assignments.  Thus, the focus of this paper is not on the scientific aspects of wind power, but rather the legal rights, regulations, and obligations faced by all parties connected to wind power.

Leslie Wilhelm


April 20, 2009

University of South Dakota School of Law
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Wind Power Rights and Responsibilities: A Practical Guide to the Legal Issues of Wind Power 

Leslie Wilhelm
I. Introduction

The world is suffering an economic crisis as well as potentially disastrous environmental effects.
  While these are certainly problems for the United States, they also may help to promote new technology for cleaner, renewable energy sources.  By introducing a variety of energy sources, our country could help protect the environment as well as lessen our economic dependence on foreign oil.  Wind power is a viable option, providing clean, sustainable energy with very little harm to the environment.


There are many factors to consider when thinking about constructing wind turbines and wind farms, including topography of the land, seasonal fluctuations, and proximity to transmission lines.  The Midwest region of the United States seems to be a prime area to harness the wind using wind turbines, which convert wind into a usable, renewable form of electricity.  South Dakota, in particular, has vast regions of land that are ideal for wind energy use.  With the right combination of willing landowners, developers, and energy companies, wind power could become just the energy source needed to help replace oil as our primary source of energy.


Lawyers play a big role in the development, construction, and maintenance of wind farms.  They need to understand the laws, regulations, and incentives associated with wind power production.  In addition, lawyers must be skilled at advising landowner clients on how to protect themselves when negotiating and selling their wind rights.  Contracts regarding wind rights must be written to protect the landowner, yet also give wind power developers incentives to construct wind farms.  Without adequate legal representation, landowners could forfeit rights seemingly unknown to them.


This article will focus on the role of lawyers in drafting contracts and agreements for wind power rights.  Part II provides a background of how wind has been used in the past, a basic understanding of how wind power technology works, and advantages and disadvantages of developing and producing wind power as an alternative source of energy.  Part III discusses property rights of landowners, including wind rights, and issues of severability of wind rights from the surface rights of the land.  Two states, California and South Dakota, are highlighted to show the differences between states regarding severability of wind rights.  Part IV gives a detailed, step-by-step guide for lawyers drafting contracts for wind rights.  Valuation of wind rights, various types of legal agreements, and contract drafting tips are highlighted; different legal aspects are addressed when dealing with a client looking to sell his wind rights, as opposed to a client looking to develop a wind farm.  Federal regulations, state incentives, and various business plans are also discussed; lawyers must be knowledgeable about these different areas in order to best serve the needs of their clients.  Part V concludes that qualified lawyers play a vital role in contracting for wind rights.  Lawyers must be knowledgeable of federal and state regulations, tax credits and other incentives, and the specific needs of his or her client in order to draft a well-written contract that properly defines the rights and responsibilities associated with wind power rights.

II. Background

For thousands of years, people have used wind power for a variety of reasons.  Ancient Egyptians used sails to propel their ships down the Nile River.
  Windmills were first used in ancient Persia (modern-day Iran) to grind wheat and other grains; however, centuries later, Holland became famous when it improved on the Persian’s basic windmill design by adding propeller-type blades.
  Windmills were first used in the United States at the beginning of the 20th century to pump water, grind wheat and corn, cut wood, and provide electricity to rural areas.
  During World War II (1941-1945), “Grandpa’s Knob” wind generator provided power to Rutland, Vermont for several months.
  The oil crisis of the 1970s and subsequent rising oil and gas prices turned the country’s attention toward alternative energy sources.
  Since the late 1970s, the federal government has passed numerous acts and developed incentives to encourage research, development, and production of alternative energy sources throughout the country.
  California began constructing wind farms in the early 1980s and produced more than half of the world’s wind energy in 1990, approximately 2,200 megawatts (MW).
  By the beginning of the 21st century, almost half of the states had potential wind capacity of at least 1 MW.
  By 2008, New Mexico produced 500 MW and Oklahoma produced almost 600 MW.
  In that same year, Texas surpassed California’s wind power production with over 4300 MW
, due in large part to the largest wind power plant in the world which alone produces 736 MW.


Wind turbines use blades to harness the wind’s kinetic energy.
  When wind passes over the blades, the blades rotate and turn an electric generator, which produces electricity.
  Placement of wind turbines depends on many factors, including the direction of the wind, wind speed, and topography of the land.
  Wind power production is most economical when placed together in groups on a “wind power plant” or “wind farm.”
  Wind farms can produce as little as a few megawatts up to hundreds of megawatts, and additional turbines may be added to increase power production and capacity.
  A single 1.5 MW wind turbine can produce approximately 3.5 million kilowatt-hours (kWh) of electricity annually, enough to power as many as 350 average American homes.
   


As with any relatively new technology, there are externalities to be considered.  However, it appears that the slight drawbacks of wind power are greatly outweighed by the renewable, clean aspects of wind energy.

A. Advantages

Wind power technology is one of most cost-efficient forms of renewable energy, costing approximately 4-6 cents per kilowatt-hour.

  Wind power is a clean, renewable source of energy that produces no atmospheric emissions or pollution.
  Wind farms can help benefit the local rural economy by increasing the local tax base, which helps pay for schools and roads.
  In addition, construction of wind turbines and wind farms increases local employment, provides increased local hotel visits and restaurant revenues associated with a large construction project, and supplements local landowners’ income with rent payments and royalties.
  Wind turbines and wind farms are typically owned and operated by local landowners and wind developers, ensuring that our energy dollars remain within in the United States, thereby reducing our reliance on foreign fossil fuels.
  While every energy technology is subsidized, wind energy systems receive substantially less federal tax subsidy money than alternate forms of energy.
  Wind energy helps conserve water resources by using about 600 times less water than nuclear power and about 500 times less water than fossil fuels.
  In addition, wind turbines require only a small percentage of the land, thus allowing farming and ranching to continue relatively undisturbed.
 




B. Disadvantages

Wind can be very intermittent, often not blowing enough or not at all when electricity is needed.
  Unless batteries are used, energy from the wind cannot be stored for later use.
  Loss of natural vegetation, native prairie land, and disruption of wildlife habitat are also concerns associated with wind power, but the use of an environmental impact analysis may help to mitigate many of these concerns.
  Avian mortality is also a concern, as aircraft warning lights and the sounds produced by the rotating blades can possibly disorient night-migrating birds and bats.
  However, avian deaths due to wind turbines are extremely low compared to other human-related sources, including buildings/windows, house cats, high tension lines, vehicles, pesticides, and communication towers.
  In fact, the American Wind Energy Association stated that “for every 10,000 birds killed by human activities, less than one death is caused by a wind turbine.”
  Wind turbines and wind farms have also been associated with interference of primary surveillance radar because the turbines appear on the radar screen as a valid target.
  However, technological advances and careful siting of wind turbines can help to avoid most interference with military radar.


Although the primary focus of this paper is not the science of wind power, the legal issues associated with wind power cannot be analyzed in vacuum.  Any lawyer who wishes to practice in the field of wind energy law must at least know the history, mechanics, and advantages and disadvantages of wind power so that they may properly advise their client for any given situation that may arise.

III. Property Rights

Landowners have many rights associated with their land.  Generally speaking, landowners own the surface of the land, everything below the surface, including all minerals or natural deposits, and everything above the surface, including the wind.
  As such, the landowner can decide the purpose and use of the land, subject only to relevant property laws and any claims by joint owners.
  In addition, the landowner has the right to sell all or part of his land, including any mineral or wind rights.  However, laws vary from state to state concerning whether a landowner’s rights to the wind can be “severed” from his or her rights to the surface of the land.
  Landowners wanting to sell their wind rights should always consult a qualified attorney knowledgeable in property law to determine any relevant laws, how they can profit from their wind rights, and how they can protect themselves and their remaining rights.


A landowner may wish to retain his property rights to the surface of his land but sell what is under or above the surface.  To accomplish this, he would have to sever his surface rights from his mineral rights below or wind rights above.  Mineral rights have long been recognized as severable from the surface estate and may be removed from someone other than the landowner.
  As noted, however, states differ on their laws regarding severability of wind rights.  California and South Dakota are two states that take entirely different views on severability of wind rights from the surface estate.  


California led the US in the creation of wind energy in the early 1980s.
  In 1997, the California Court of Appeals held that wind rights may be severed from the surface of the land, allowing one party to own the property rights to the surface and another party to own or lease the property rights to the wind.
  One does not have to own any land to make use of the wind power potential flowing over another’s land.
  The Court equated wind power development to mineral rights development, stating, 

[T]he right to generate electricity from windmills harnessing wind, and the right to sell the power so generated, is no different, either in law or common sense, from the right to pump and sell subsurface oil, or subsurface gas by means of wells and pumps … the argument that harvesting wind power somehow requires greater usage of the surface than harvesting oil and resources defies common sense to anyone who has seen a field of oil derricks.

California’s approach to the severability of wind rights provides broad flexibility in a landowner’s rights and a wind developer’s ability to contract for acquisition of a landowner’s wind rights.
 


By contrast, South Dakota expressly prohibits severance of wind rights from the surface of the land except under certain circumstances.
  South Dakota Codified Laws, Section 43-13-19, provides:

No interest in any resource located on a tract of land and associated with the production or potential production of energy from wind power on the tract of land may be severed from the surface estate … except that such rights may be leased for a period not to exceed fifty years.  Any such lease is void if no development of the potential to produce energy from wind power has occurred on the land within five years after the lease began.  The payment of any such lease shall be on an annual basis.

By enacting this statute, the South Dakota legislature, in essence, took away the power of a landowner and wind developer to contract privately for wind rights and instead imposed “arbitrary guidelines and restrictions” on all lease agreements.


If a state does allow for severability of wind rights, a landowner must be careful not to sign away too much of his property rights or potential future wind rights.  There are two types of severance clauses with regard to wind rights: horizontal and vertical.  A horizontal severance clause limits the lease to a specific height, usually the first 300-400 feet, rather than everything from the surface to the heavens.
  Even though wind turbines today only reach about 300-400 feet, future technology may enable the turbines to reach increased heights to harness the wind.
  Including a horizontal severance clause allows a landowner to retain the rights beyond the lease’s height and forces a wind developer to renegotiate the terms of his lease for higher elevations.
  A vertical severance clause limits the lease to certain acreage around the turbine, equipment, and access roads, rather than all the land identified in the lease.
  In general, only about one-quarter of an acre is needed for a wind turbine and an access road to the turbine.
  Including a vertical severance clause allows a landowner to impose limitations according to his main concerns, such as specific acreage to be used or granting of an easement.
  


Property rights of wind power are generally well established.  While sharing common ground with mineral rights, wind power rights are specifically tailored to give landowners and wind developers an opportunity to efficiently produce power.  Our capitalist society relies on stable property rights to promote a stronger economy.  It follows that these basic rights will rarely be the subject of litigation; however, a lawyer must be able to advise clients of the basic rights associated with their property and their rights.  Today, lawyers focus more on wind valuation, lease agreements, and contract drafting as wind power developments continue to increase.

IV. Legal Aspects

When contracting between two parties for property rights, a lawyer must be cognizant of all relevant issues and concerns.  Landowners and wind developers will each have different agendas when entering negotiations.  A qualified attorney will need to know all the applicable local, state, and federal laws and regulations regarding the sale and purchase of wind rights.  In addition, he will need to listen to the specific needs and interests of both parties to determine how to draft a contract that is not only fair and equitable, but also meets the needs of landowner and developer alike.

A. Client Wants to Sell Wind Production Rights

Wind turbines and wind farms are typically constructed in flat, open areas, such as farms or ranches.  This enables the turbines to use unobstructed wind power to be converted to electricity.  As such, farmers, ranchers, and other landowners looking to profit from their ideal land location must negotiate and contract wisely with wind developers to protect themselves and their property rights.  Before negotiations even begin, both the landowner and the wind developer should consult a qualified attorney knowledgeable in property law.
  An attorney can guide both parties through the various steps of selling and purchasing wind rights and can help ensure the entire process is handled fairly and equitably.  

i.Valuation


The first step for both the landowner and the wind developer is to determine the property’s wind resource value, also known as the “going rate” for the property.
  Installation of a recording anemometer will measure the force, speed, and direction of the wind.
  Data should be collected for at least two years to determine the economic feasibility of wind power development.
  Wind assessment also includes the topography of the land, placement/height of wind turbines, seasonal fluctuations, and proximity to transmission lines.


Wind turbines and wind farms must be near transmission lines to transport the electricity produced.
  Availability of transmission lines near areas of optimal wind power is one of the major challenges to wind energy production.
  Wind farms can be constructed in as little as a year and a half; however, installation of adequate transmission lines can take up to a decade.
  Thus, a wind developer must also take this into consideration when negotiating for wind rights.

ii. Lease Agreements


There are a number of different lease agreements a landowner and wind developer can enter into regarding wind rights.
  One type of agreement may work best for one landowner and developer but not necessarily for another landowner and developer.  Identifying each party’s primary concerns will help determine what lease agreement is most appropriate.  However, once a contract is signed, all parties are legally bound to the agreement, so it is important to consult with a qualified attorney before committing to a written lease agreement.
  


Lease agreements can include an option to purchase or lease, right of first refusal, sale, lease, easement, covenant, and permit/license.
  The landowner should determine first whether he wants to continue to own the land during and after construction of the wind farms.  Option agreements, right of first refusal, and sale all involve selling the landowner’s property rights either at the beginning of the agreement or after a specified period of time.
  However, if the landowner wishes to retain his or her property rights during development as well as after, he or she would want to enter into an agreement for a lease, easement, covenant, or permit/license.


Regardless of what type of lease agreement is used, there are many considerations that must be specified in the agreement.  These include duration of the contract, options to extend or renew the agreement, provisions for access roads, construction periods, payment/royalty packages, access to the developer’s wind data and financial records, any relevant taxes assessed and/or credits given, and exit strategies at termination of the contract.
  Specific contract drafting by a competent attorney regarding each of these provisions helps to ensure the landowner and wind developer both receive fair and equitable terms.

iii. Contract Drafting 


Duration of the contract will vary according to the particular stage of development.  The first stage of development is known as the “option or testing period.”
  During this period, which averages between two and seven years, the wind developer uses a recording anemometer to collect wind data, including the force, speed, and direction of the wind.
  If the data shows potential for commercial development and production, the developer can negotiate for wind rights during a specific period of time.
  This second stage of the lease generally lasts between 20 to 35 years and will terminate unless the contract includes an extension clause and the developer exercises the option to extend the lease for an additional period of time.
  Often both stages of wind power development will be included in the same contract; however, compensation for the right to develop wind power during the first stage will be considerably less than compensation for the right to build and maintain the wind turbines during the second stage.
  A qualified attorney can help set the payment terms for each stage separately to fairly compensate the landowner.


Access roads must be used to gain access to the wind turbines, perform maintenance, and conduct repairs.
  If the access road crosses farmland used for crops, the landowner will lose money from the loss of that portion of the land.
  The contract should include the right to use access roads to developers but also should compensate the landowner for any financial loss sustained by use of the access roads.
  

Construction periods can last for several years.  Often, considerable damage can occur as a result of development, construction, and maintenance of the wind turbines.
  The contract should specify that the developer is responsible for any construction or maintenance of all access roads, fencing, gates, and/or livestock guards.
  In addition, the contract should specifically state that the developer will indemnify the landowner and release him from any liability from any lawsuits, claims, and judgment caused by the development.

Payment and/or royalty packages are a primary concern when drafting a contract, particularly for the landowner.  There are several types of compensation packages available, and choosing the right one will depend on the amount of risk the landowner is willing to accept.  Fixed payments, usually paid in installments over a period of time, provide a stable, predictable income to the landowner and are a lower risk.
  However, if the landowner chooses this option, the contract should include an escalation clause to adjust his payments for inflation over the life of the lease.
  Royalty payments or a percentage of the revenue generated are more risky than fixed payments, but this option provides the landowner with a vested interest in the wind power project.
  However, if the landowner chooses this option, the contract should include minimum royalty provisions to ensure the landowner receives at least a minimum income from the project.
  A combination of compensation packages is another possibility, with fixed payments plus a percentage of the revenue generated, or the greater of the fixed payment or revenue percentage.
  If the landowner chooses a compensation package that provides a percentage of the revenue generated, the contract should stipulate that the developer shall provide him or her access to all relevant data and information about the wind energy project.

Access to the developer’s wind data and financial records are important to include in a contract.  Landowners receiving a percentage of the revenue generated need to verify that the developer is compensating them pursuant to the contract.
  In addition, wind data and results of testing conducted on the landowner’s land may prove invaluable in re-negotiating the current lease or negotiating a new lease.

Relevant taxes and credits are an important concern for landowners as well as developers.  Property taxes are assessed on improvements to property, so the contract should specify that the developer is responsible for any property taxes levied due to the wind turbines.
  In addition, production tax credits, which reduce the developer’s corporate income tax liabilities, and renewable energy credits, which represent a right environmentally friendly power production, are counted as part of the revenue generated and should be included in the revenue calculations.

Exit strategies at termination of the lease agreement should be well defined in the contract.  If the wind turbine is not producing income for the landowner, the developer should remove it to allow for normal farming and ranching operations to continue.
  Additional equipment removal, cleanup, and restoration of the land should also be the responsibility of the developer.
  However, if these terms are not specified in the contract, the landowner will bear the responsibility as well as the costs, which can be substantial.

Contracts for the sale and purchase of wind rights must be detailed and specific for each provision of the contract.  By determining the relevant needs and interests of both landowner and developer, a lawyer can draft a well-written contract that protects his or her client.  

B. Client Wants to Develop Wind Power

Although it is more common for a landowner to contract with a wind developer to sell or lease his wind rights, some landowners prefer to develop wind energy themselves.  Landowners developing wind energy on their own land share several of the same concerns of landowners selling their wind rights, including data collection of wind speed, force, and direction and access to available transmission lines.  However, because the developing landowner does not have to contract with a third party to protect himself and his remaining property rights, the landowner’s main concern is any relevant taxes assessed and/or credits given.  Property taxes will still be assessed based on the improvements made to the property by the wind turbines.  However, federal regulations and state incentives have encouraged wind power development by providing tax credits and incentives to developers of renewable energy sources, including wind power.

i. Federal Regulations 


The National Energy Conservation Policy Act was enacted in 1978 due to the oil crisis of the mid-1970s.
  The Energy Tax Act, one of five bills included in the National Energy Conservation Policy Act, provided for an investment business tax credit for wind energy produced on non-public utility property, thus benefiting private investors.
  This tax credit helped spark the wind energy rush in California in the early 1980s.
  

The Public Utility Regulatory Policies Act (PURPA) was another bill included in the National Energy Conservation Policy Act.
  PURPA was passed to encourage independent energy producers to reduce the United States’ reliance on foreign oil and to stimulate development of renewable energy sources, including wind power.
  PURPA required utility companies to purchase power from independent producers if they could produce power at a lower cost than the utility company could generate power, called the “avoided cost.”
  PURPA is the only federal law requiring competition in the energy production and the utilities industry.
  It has created a market for private energy producers and encouraged research and development of alternative renewable energy sources.


The Economic Recovery Tax Act was enacted in 1981 to help lessen the impact of the economic recession.
  This act modified, among other things, the current depreciation tables to allow businesses to qualify for accelerated depreciation under the Accelerated Cost Recovery System, thus allowing most businesses to write off capital equipment.
  Although accelerated depreciation did not specifically target wind energy, it allowed businesses investing in capital-intensive technology such as wind power production to recoup some of their financial investments faster.


The Energy Policy Act of 1992 (EPAct) was enacted to help reduce the United States’ reliance on foreign oil and improve overall air quality.
  Title XIX of this act addressed the federal wind energy Production Tax Credit (PTC) and acknowledged the role wind power can serve within the United States.
  This tax credit can help make wind power produced in certain regions more competitive with energy produced by traditional sources.
  However, Congress allowed the PTC to expire in 2001 and 2004, with a gap in credit between the time of expiration and reinstatement.
  During these gaps, there was very little development of wind energy.


The Energy Policy Act of 2005 extended the PTC through 2007, and the Tax Relief and Health Care Act of 2006 further extended it through 2008.
  The Energy Policy Act of 2005 also provided various credits and incentives to encourage the development of wind power.  The Renewable Energy Production Incentive provides federal appropriations for wind power facilities.
  The Federal Purchase Requirement requires the federal government to purchase a certain percentage of their energy from renewable energy sources.
  The Rural and Remote Communities Electrification Grants establishes grants to renewable energy facilities, local governments, and utility districts to help increase energy efficiency, siting, or upgrading of transmission lines that provide energy to rural communities.
  The Loan Guarantee program authorizes loans to eligible renewable energy system projects, guaranteeing up to 80 percent of the cost of the project.

ii. State Incentives 


In addition to federal tax credits and incentives, many states offer incentives for development and production of wind energy.  South Dakota has passed several statutes pertaining to wind power production.


South Dakota Codified Laws § 10-6-35.8 et seq. establishes the Renewable Energy Systems Exemption, enacted in 1975.
  SDCL § 10-6-35.9 provides, 

An owner of any real property is entitled to a property tax assessment credit if the owner attaches or includes a renewable resource energy system as a part of an improvement to real property for either residential or commercial applications.

For residential energy systems, the exemption covers the entire assessed value of the system and may be transferred to a subsequent owner; for commercial systems, the exemption covers 50% of the installed cost of the system but may not be transferred upon sale of the property.
  The exemption may be claimed for up to three consecutive years, and a portion of the exemption may be claimed for three subsequent years.


South Dakota Codified Laws § 10-35-16 et seq. establishes the Large Commercial Wind Exemption and Alternative Taxes, enacted in 2008 but effective for wind farms constructed after July 1, 2007.
  SDCL § 10-35-17 provides,

Any company owning or holding under lease, or otherwise, real or personal property used, or intended for use, as a wind farm producing power for the first time on or after July 1, 2007, shall pay the alternative annual taxes provided in §§ 10-35-18 and 10-35-19.  The alternative taxes imposed by §§ 10-35-18 and 10-35-19 are in lieu of all taxes levied by the state, counties, municipalities, school districts, or other political subdivisions of the state on the personal and real property of the company which is used or intended for use as a wind farm, but are not in lieu of the retail sales and service tax imposed by chapter 10-45, the use tax imposed by chapter 10-46, or any other tax.

To qualify as a large commercial wind farm, the energy system must have a minimum wind capacity of five MW and produce electricity from the wind farms for commercial sale.
  This exemption and alternative taxation applies to all property used or constructed to connect turbines located on a wind farm into a common energy project, also known as the “collector system.”
  In addition, construction of transmission lines within South Dakota used to serve an eligible energy facility enables the developer to obtain a partial rebate of any taxes paid under this alternative taxation.
   
  


South Dakota Codified Laws §10-4-36 et seq. establishes the Small Commercial Wind Energy Property Tax Assessment, enacted in 2008.
  SDCL § 10-4-36 provides, 

For wind energy properties with less than five thousand kilowatts of nameplate capacity, all real property used or constructed for the purpose of producing electricity for commercial purposes that utilize the wind as an energy source is classified for tax purposes as wind energy property and shall be assessed and taxed in the same manner as other real property and shall be locally assessed by the county director of equalization pursuant to § 10-3-16.  For the purposes of §§ 10-4-36 to 10-4-38, inclusive, real property includes the base, foundation, tower, and substations.  Real property does not include the wind turbine or blades attached thereto.

To qualify as a small commercial wind energy facility, the energy system must have an aggregate wind capacity of less than five MW.
  However, two rules apply to small commercial facilities: wind turbines and blades are considered personal property and not subject to the property value assessment, and wind energy companies cannot be included in the discretionary property tax formulas.
  All small commercial wind energy facilities covered by this statute, regardless of ownership, are assessed for tax purposes at the local level, not at the state level as was the case for some facilities prior to 2003 legislation.


Development and production of alternative energy sources is still a relatively new idea.  Fortunately, federal and state regulations and tax credits encourage landowners and developers to take advantage of these incentives, develop cleaner, renewable energy sources, and help reduce the United States’ reliance on foreign oil.

V. Conclusion

The legal aspects of wind power are a relatively new field of law.  While the property rights associated with wind power share a common background with traditional property law, specifically mineral rights, the contractual and financial aspects of wind power are continually changing.  Lawyers are now called upon to advise clients on the energy potential of their land, their contractual obligations, and their potential qualification for several state and federal financing programs.


As more and more lawyers become associated with this new field, wind power should become increasingly viable.  Reliable legal representation and well-defined contractual obligations form the bedrock for wind energy to grow.  With increasing demand for renewable power, newly designed financing programs, and knowledgeable legal service, wind energy certainly offers hope for a cleaner, more sustainable energy supply.
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