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Introduction
This paper starts by asking the reader to visualize one of the pictures of the Earth taken from outer space.
  The national boundaries are not visible.  Water, clouds, smoke all travel freely everywhere in Earth's atmosphere.  The conditions that produced life on this planet are so specific, and narrow that statistically it is possible that the only life in the vast universe is right here on Earth.
  Whether God set it up this way
 or it happened by chance is unknowable.  However, the responsibility we have to preserve life on Earth is incontrovertible in any conceivable theology or philosophy.  If we are to meet our responsibilities, then we will have to look to the Earth as a whole when we decide how we are to live and how to solve problems we face.  As we look to the whole Earth, we meet people who also want to preserve the Earth but have different ideas about how to do it.  Gradually representatives of groups reach some agreements on how to proceed.  But all the people never agree on what the few have agreed upon and many resist change.  In order to solve our common problems we need agreements not only between groups but within groups.  Between groups we have International Law and within groups we have domestic law.  Treaties are the most definite and accessible International Law and written opinions of our Federal Courts are the most authoritative sources of what International Law will actually be enforced in the United States.  Part I of this paper will explore how Courts apply treaty law and attempt to answer the question: what are the characteristics of treaties that will be given legal effect by our courts?  It will conclude that the solution is to pass the legislation in both Chambers of Congress when a treaty is ratified so it can be applied by the Courts prospectively and compliance can commence at a time there is consensus on the issue.  A well defined legal precedent for such a process exists and will be described.
Part II will apply the analysis of Part I to answer the question: what kind of international agreements addressing climate change will be given legal effect in the U.S.?
I
A. Treaties are Federal Law

The Constitution empowers the President to make treaties with the concurrence of the Senate.
  The States are forbidden to conduct foreign affairs.
  Treaties are given force of federal law and supremacy over state law in Article VI.
  The text lists the Constitution first and there is no dispute it is the Supreme Law of the land.  Treaties are listed after "laws of the United States" and the hierarchy implied in this sequence has supported the notion that treaties are at best co-equal or inferior to Congressional Statutes.
  Depending on the content of the treaty, it may be non-self-executing; that is, the Congress needs to pass legislation to give legal effect to a treaty in U.S. Courts.  The vertical effect of treaty law without implementing Federal legislation on conflicting state law depends on whether it is or is not self-executing.  The Constitutional scholar Akhil Reed Amar has discussed this doctrine of non-self-execution as a "muddle" which reflects the indecision of the 1787 Constitutional delegates who realized they were creating a new system and had little experience to guide them.


In England, the monarch made treaties but Parliament had to implement them with specific legislation.  They were non-self-executing.  Under the Articles of Confederation, States had to ratify and did subsequently take independent stands on whether to abide by treaty provisions.  This led to some difficulties related to the 1783 Treaty of Paris establishing peace between the Americans and Great Britain which were the root of the provision for Supremacy of treaty law over state law.  However, no such clear solution was evident in relation of treaty power to the new Congress.
 In some ways the situation is a "muddle" and requires that international agreements must address the hierarchal question with specific language.
Congress was given several powers over foreign affairs apart from the treaty power.  It has authority over foreign commerce, naturalization of foreigners, definition and punishment of crimes against international law, and the declaration of war.


Besides the power to negotiate treaties, the President was expressly given expansive foreign affairs powers which included recognition of foreign governments and Command of the armed forces.  The President has implied powers to negotiate executive agreement which have been given the preemptive power by the Supreme Court.
  The power of the President to abrogate treaties in force is the subject of scholarly debate but has judicial and scholarly support.
  The complex interplay of powers and responsibilities related to treaties was assigned to the Supreme Court to sort out.
 
B. Treaty Law Jurisprudence
1. Historical and academic

The enforcement of treaties by the government against domestic interests has been a concern from the days of the Articles of Confederation when congress could not enforce provisions of the treaty of Paris against State courts that insisted on collection of debts from British subjects.  The problem was fresh in the minds of the Constitutional framers when they created Article II treaties which preempted State laws.  It fell to the Courts to explain how International agreements between governments translated into rights and duties of persons and they are still working on that project.
Professor Van Alstine of the University of Maryland concludes that the U.S. is exceptional in allowing a treaty to become law without legislation.  The Executive and a super majority of the Senate
 can create law without involving the House of Representatives.  This reflects the original concern of the framers that the treaty power belonged to the federal as opposed to the state governments.  Senators originally were appointed by state legislators and represented the sovereign interests of states rather than those of the people.  Thus the Treaty provisions were structured to gain the assent of States rather than the people.
The inclusion of treaties in the Supremacy clause and leaving the House of Representatives out of the process of treaty formation was and is different from the practice of most other countries.  In most countries, the transformation of treaty obligations into domestic law requires a legislative act; that is, laws must be enacted and placed in the statute books.  However, the Article II process of President-Senate treaty formation permits treaties to take effect as directly applicable federal law without legislative transformation.   This is known as the doctrine of self-execution which can be attributed to Chief Justice Marshall.
  

In 1829, the Supreme Court decided the case of Foster v. Neilson.
 The case involved disputes over titles to land ceded by the treaty of St. Ildefonso with Spain in 1819.  Marshall wrote the famous phrase establishing the principle that treaties were a form of law under the U.S. Constitution as dicta to a conclusion that, in fact, this particular treaty was a contract with Congress to pass legislation to ratify the land grants.
 Nevertheless the doctrine of a self-executing treaty power was established with the following eloquent words:

In the United States a different principle is established. Our constitution declares a treaty to be the law of the land. It is, consequently, to be regarded in courts of justice as equivalent to an act of the legislature, whenever it operates of itself without the aid of any legislative provision. But when the terms of the stipulation import a contract, when either of the parties engages to perform a particular act, the treaty addresses itself to the political, not the judicial department; and the legislature must execute the contract before it can become a rule for the Court.

Internationalist scholars point to the first two sentences to support their view that properly ratified treaties should have domestic legal effect without Congressional legislation (which might be impossible to achieve with the involvement of the more politically sensitive House).  Conservatives point to the "but when" sentence to support the view that implementation of treaties should involve both branches of Congress and thus be more democratic.
 Whether a treaty has legal effect without more depends on whether the Court finds that it reflects an intent of the Executive for it to create rights or obligations of its own accord and whether the Senate so understood it when considering ratification.

An influential critic of the doctrine of self-executing treaties is Professor John Yoo of the University of California, Berkley School of Law.   He was a prominent member of the second Bush Administration legal team.  In that capacity he drafted the infamous legal memorandum telling the executive that torture is legal.  His status within the Administration and the conservative community indicates we should examine his views closely since they will be reflected in the opinions of the conservative judges appointed by George W. Bush. 

Yoo's 1999 article
 is cited by both Amar
 and Alstine
with respect for its arguments.  He concludes there should be a presumption that treaties are non-self-executing rather than the prevailing presumption of self-execution.  He draws on historical materials and establishes that the framers and ratifiers of the Constitution were of two minds: treaties needed to be enforced especially against the States.  But the People via the House of Representative were not to be left out of the process if treaties were to have effect in the domestic legal system.
 He points out that in the seminal cases of Foster v. Neilson and Percheman, Marshall did not presume self-execution in regard to the treaty of Ildefonso.  He first ruled that it required legislation by Congress to validate the conveyances; then ruled the opposite when a more accurate translation from the Spanish became available.  "If anything, Marshall's general rule appears to be that treaties are non-self-executing.  Only if the text clearly indicates judicial enforcement does the Supremacy Clause render the treaty self-executing."
 This analysis of Foster appears in the Robert's opinion discussing the same subject in his Medellin opinion.  Chief Justice Roberts also holds that treaties are not self-executing unless their plain language so indicates.

Yoo's conclusion deserves to be quoted in its entirety because it presages the posture of the Supreme Court in its recent cases and should be looked at carefully by those who wish to solve any transnational problem such as climate change through International Treaties.  Yoo states that:
International efforts to regulate areas such as the environment, arms control, the economy, or human rights, therefore, will come into conflict with Congress's constitutional powers, just as treaties threatened to do--albeit in more limited subject matter areas--during the Framing and early National periods. In short, the globalization of affairs will produce substantial tension with a constitutional system that maintains a strong distinction between the power to make treaties and the power to legislate.
At the very least, courts should obey the presumption that when the text of a treaty is silent, courts ought to assume that it is non-self-executing. This would obviate the potential conflicts between the growing demands of the international system and the expanding scope of treaties by maintaining the House's control over domestic legislation, which the Framers thought so important. Such a presumption also has the additional virtue of leaving foreign affairs in the hands of the political branches, keeping the judiciary out of a policymaking role, and providing the national government with the constitutional flexibility to determine how best to live up to our international obligations. Non-self-execution responds to globalization by enhancing the democratic safeguards on the making of international agreements, an important value as treaties come to mimic and even replace statutes in the regulation of domestic affairs.

As Congress's powers have expanded under the Commerce Clause, this approach would render non-self-executing many of the multilateral regulatory treaties under consideration in areas such as the environment, the economy, or human rights. But it also would have the effect of ensuring that the most democratically elected branch of government would retain its control over the imposition of rules that regulate the conduct of its citizens [emphasis added].
 
The current American Jurisprudence digests the cases as leaving to Courts to decide what treaties are self-executing.  The author points to four factors.  First, the purpose of the treaty and objectives of its creators; second, the existence of domestic procedures and institutions appropriate for direct implementation; third, the availability of alternative enforcement mechanisms; and fourth, the near and long term consequences of non-enforcement relative to the problems the treaty was designed to solve.
  That courts have the authority to decide what treaty provisions have legal effect in the absence of domestic legislation seems undisputed in American jurisprudence.  What that decision will be is unpredictable especially because it will likely be rendered as a decision in a specific case or controversy unforeseen by the drafters of the treaty.
2. Treaty Law and the Roberts Supreme Court 
The Supreme Court under Chief Justice John Roberts has issued two opinions addressing the place of treaty obligations in the American legal landscape.  This author will discuss the recent Medellin v. Texas
 in detail since it will impact treaty jurisprudence in the U.S. for the foreseeable future.


Jose Ernesto Medellin was technically an alien, a Mexican national.  He was born in 1975 in Mexico and spent his childhood from preschool in the U.S.
  In June 1993, he participated in the gang rape and murder of 2 teenage girls in Houston, TX.  He confessed, was tried, convicted and sentenced to death.  Medellin's sentence was carried out on August 5, 2008.
  On post-conviction appeal he raised the issue that he was not informed of his right to seek the assistance of the Mexican consulate in his defense.  Seeking such consular assistance is a right that Medellin and similarly situated aliens possess under the Vienna Convention on Consular Relations to which the U.S. is a signatory.
 Although the existence of the right and the failure to so inform him was not disputed, the Texas Courts rejected the Vienna Convention claim. The reasons for rejection were procedural in that he had not raised it at trial or on direct review.  The Texas Court of Criminal Appeals also rejected the claim as not affecting the validity of his conviction.
  

There the matter would likely have ended except that the Mexican government brought a suit in the International Court of Justice (I.C.J.) on behalf of 51 Mexican nationals including Jose Medellin alleging violation of Vienna Convention rights by the United States.
  In that case the I.C.J. ruled the U.S. was in breach of Article 36 of the Vienna Convention
 and that Jose Medellin and the others were entitled to review and reconsideration of their convictions regardless of state procedural rules.  The I.C.J. analogized the Article 36 rights to Miranda warnings as being necessary to secure the fundamental right to a fair trial.  The language used by the I.C.J. is set out below:
There is an intimate link between the Miranda warning and Article 36 in the sense that both aim at creating a scheme of protection of rights that directly impinge on the fairness of a trial. This scheme of protection may and should become effective and operative from the very first stages, preserving the rights of the detained person from an interrogation that may do him an unjustified harm at a later period of his judicial process. Under these assumptions, the individual rights of a detained person will be better protected if the corresponding consular officer arranges for his legal representation, involving a defense counsel of quality and with experience in the legal procedures that affect foreign nationals in capital cases.

Americans and the Supreme Court under Chief Justice Rehnquist have accepted the Miranda
 warning as a fundamental due process right of a person detained on a criminal charge.
  The International Court of Justice in equating Miranda with the right to consular assistance is raising both to the status of customary international law.
 
Chief Justice Roberts writing for a 6 to 3 majority (Stevens concurring in the judgment) rejected the claim that the I.C.J. judgment was binding on the Texas Courts.  He relied on the Courts decisions in previous cases to deny relief even though he "assume[d],without deciding, that Article 36 grants foreign nationals 'an individually enforceable right… to be informed of the availability of consular notification.'"
  Roberts found the treaty to be non-self-executing in terms of overcoming state procedural rules.  In order to overcome State procedural blocks the States could either start informing foreign nationals of consular rights or State or Federal legislation could give it domestic legal effect.
 In a previous case, Sanchez-Lamas v.Oregon,
 the Court had upheld refusal to exclude a confession obtained from a Mexican national without consular notification.  Nationals from Paraguay,
 Germany,
 and Honduras
 have been denied a remedy for violation of right to consular notification.  The cases show very similar legal postures on the parts of Attorneys General of Texas (Medellin), Oregon (Sanchez-Lamas), Virginia (Bread and Bustillo), and Arizona (LaGrand).  Until Congress or state legislatures act, the right will be violated with impunity.  At least one Congressman from California has realized this and introduced a bill creating a cause of action under the Vienna Convention right to consular notification.


President Bush issued a Memorandum on February 28, 2005 directing Texas to comply with the I.C.J. ruling with regard to Jose Medellin.  Texas refused and the refusal was upheld in the Medellin opinion.  Roberts made it clear that "[t]he responsibility for transforming an international obligation arising from a non-self-executing treaty into domestic law falls to Congress."
  He opined that any other result would jeopardize the ability of any president to get ratification from any Senate because the Courts would be deciding the effect of the treaty at some future time and they would not know what they were agreeing to.
  Roberts indicated that treaties which clearly state they will be given domestic effect will be accorded self-execution status by the Supreme Court but any ambiguity would likely be referred back to the Congress as in Medellin and Sanchez-Lamas.
 

The refusal to enforce the I.C.J. ruling against Texas was not regarded as lacking comity but rather turned on the technicality that judgments of foreign courts awarding injunctive relief are not entitled to enforcement.
 Jurisdiction, always an issue with the I.C.J., was based on the Optional Protocol to the Consular Convention.  The fact that the U.S. withdrew from the Protocol after the adverse ruling in Avena, makes the subsequent Presidential Memorandum seem inconsistent.  The conclusion is that judgments of the I.C.J. are unlikely to be enforced by our Courts in any matter on which the political branches have a contrary opinion.


The language of the Vienna Convention's Article 36(2) seems directly contradictory to the conclusions reached in our Courts and raises a fundamental problem with how we make treaty law.  It is set out below:
 The rights referred to in paragraph 1 of this Article shall be exercised in conformity with the laws and regulations of the receiving State, subject to the proviso, however, that the said laws and regulations must enable full effect to be given to the purposes for which the rights accorded under this Article are intended.


The President signed and the Senate ratified "the proviso" that the rights accorded would be given full effect in state courts.  But the police and state courts stop with "exercised in conformity with" and disregard anything after "proviso."  If a treaty with such clear language cannot be enforced then we will have problems with treaties on any subject that are created under Article II.

C. Response to the Medellin Opinion
The decision in Medellin was 6 to 3, but reflected the conservative-liberal division's characteristic of the court in recent years.
  Stevens joined the majority on the law but wrote separately, to support Breyer who wrote the dissent with Souter and Ginsburg.  The main thrust of the dissent was that complying with the I.C.J. and the President in this matter was the right thing to do in the interest of relations with Mexico and the International community in general.  They wrote "the Nation may well break its word" because of the court's opinion even though the President sought to live up to that word and congress had done nothing to the contrary.  Breyer lists 29 treaties from 1794 to 2004 found to be self-executing.  He lists 45 which contain provisions for the submission of treaty-based disputes to the International Court of Justice.
  Breyer sees the majority ruling as a danger to the orderly resolution of disputes arising out of other treaties and international relations generally.

 Public sentiment on the Internet indicates that people are against expanding rights to criminals and that the Congress will have an uphill battle to legislate any new compliance with the Vienna Convention.  Given that the rights belong to men convicted of horrible crimes, it is unlikely such legislation would pass or survive a veto.
  Yet the political process has been identified by Chief Justice Roberts as the only solution to the quandary.
  The solution is to pass the legislation when the treaty is ratified so it can be applied by the Courts prospectively and compliance can commence at a time there is at least some consensus on the issues.  Absent that consensus and process, important international agreements may be declared unenforceable by courts in the future.
Frederic L. Kirgis, Professor of Law Emeritus at Washington and Lee University, has written an article critical of the Medellin opinion.  He argues for a different result based on the language of the U.N. Charter and historical intentions of U.S. officials when they joined the U.N.  He contrasts the approach of the German Constitutional Court which in 2006 upheld the rights of criminal defendants to consular notification.  That Court relied on the Vienna convention Article 36(1) (b) and the same LaGrand and Avena Cases rejected by the U.S. Supreme Court.
  The Roberts opinion at one point uses the absence of international compliance with I.C.J. decisions to support his result.  The decision of the German Constitutional Court weakens that argument.

Professor Kirgis may be correct but the textual and historical arguments are unlikely to succeed since they reflect the minority on the increasingly conservative Court.  His appeal to more basic values may have more effect in the future.  He cites the Charming Betsy Canon from an 1804 Supreme Court case called Murray v. Schooner Charming Betsy.
  That case involved a Danish merchant vessel taken as a prize of war by the U.S. frigate Constellation and sold in Philadelphia.  The Danish consul sued on behalf of its owner.  At issue was whether the owner, domiciled on the Danish Island of St. Thomas was subject to U.S. law which made his ship subject to seizure.  Decision involved a conflict between an act of Congress and international law.   Marshall ruled against the US Navy and ordered damages paid to the ship's owner.  He created the Charming Betsy Canon in the following words:
It has also been observed that an act of Congress ought never to be construed to violate the law of nations if any other possible construction remains, and consequently can never be construed to violate neutral rights, or to affect neutral commerce, further than is warranted by the law of nations as understood in this country (emphasis added).

It follows that a treaty which is also Federal Law should be construed in a way to conform to international law.
Kirgis applies the Charming Betsy Canon to the U.S. relations with the I.C.J. and Mexico and would construe the Convention in favor of the internationalist approach taken by the dissent.  He sees the Medellin result as placing the U.S. in violation of International Law.
  However, the majority can be understood as saying that if Congress wants that result, it can take the political heat of enforcing rights of convicted criminals. Considerations of protecting the Supreme Court as an Institution from attack have weight.  Accusations that the court makes rather than interprets the law are principled and have roots in the founding documents and early cases.  The Federalist Society represents legal professionals who oppose the doctrine of Judicial Review and would presumably overrule Marbury in so far as it represents perceived over reaching by the Supreme Court into the territory of the political branches.


What will be the consequences of the line of cases culminating in the Medellin decision?  The answer to this inquiry will be important to the larger inquiry about the future of treaties on subjects unrelated to the criminal justice system.  But first let us turn to the consequences for Jose Medellin.
  He was executed on August 5, 2008 by lethal injection after apologizing to the fathers of the two girls he had raped and killed.  He was 18 when he committed the crime and 33 when executed.  The reader response was overwhelming in approving the execution and condemning those who protested-especially those who protested on the grounds of the International Court opinion.  A typical quote: "Those gang bangers killed two innocent girls, now the Mexican media and the World Court say that the gang bangers should be given a new trial. Why? Justice done."
  Of more concern for the future of International Law in the U.S. was the statement by a spokesperson for Rick Perry, the governor of Texas, that "the world court has no standing in Texas."
 This type of reaction is typical of those who view International Law as adverse to our national interest and way of life.  One internet newsletter links the Medellin controversy in its lead paragraph to Senate ratification of the treaty on The Law of the Sea illustrating hostility to international law generally.


Jeffrey Davidow, a former US ambassador to Mexico, wrote in a Los Angeles Times editorial about his concern that the Medellin controversy and the Court's ruling could result in denial of consular rights to Americans arrested in foreign countries.  He wrote:
I am not personally opposed to the death penalty. But this case is not about the United States' or Texas' rights to implement criminal laws. This case is about our unequivocal treaty obligation to comply with an International Court of Justice judgment and the Vienna Convention, which has allowed diplomats such as myself to save hundreds if not thousands of American lives. So we now find ourselves on the brink of an irrevocable violation of the most important treaty governing consular assistance for our citizens detained in other countries. A failure to comply with this most basic of treaty commitments would significantly impair the ability of our diplomats and leaders to protect the interests -- individual and collective -- of Americans abroad.
   

The reaction to Medellin's execution in Mexico was reported by the Associated Press as muted and colored by a notorious kidnapping for ransom and murder of a child the week before.  A politician called for the restoration of the death penalty and this was echoed in a man-on-the- street interview. The general feeling imparted that Medellin got what he deserved. A general concern was for the breakdown in law and order.  The Mexican Foreign Relations department issued "its usual note of protest" to the U.S. State Department-the implication being that it was a formality and that the Mexican Government did not view the matter very seriously.  The government concern was for other Mexican nationals in the US and no threats were made regarding US nationals in Mexico.  The only genuine protest reported was from Medellin's relatives in Nuevo Laredo.

Professor Kirgis wrote an early scholarly response to the Medellin opinion. He thinks the U.S. is in violation of International Law and that Mexico would have a good legal argument for disregarding a right to consular access when US nationals are arrested in Mexico.  Of wider concern is the rule of customary international law which would validate countermeasures by Mexico in the present controversy with regard to treaties on other subject matter the rule being "the injured state is not limited to countermeasures that mirror the wrongful act of the other state, so long as they meet the proportionality test.”  Furthermore, international law would sanction countermeasures by any signatory to the U.N. Charter or the Consular Convention subject to the proportionality test and if they do not threaten the peace.  What results is reinforcement of a growing insularity and disregard for the rule of law.  The rule of law can survive only if the United States, as the strongest military power in the world, participates in good faith and complies with solemnly undertaken obligations.
  
D. The Future of Treaties

Oona Hathaway notes that Article II treaties are accorded Supreme Law status but giving them effect in the state courts is subject to veto by either the political or judicial branches.
  It is left to the initiative of individual Congress persons to propose legislation that will execute treaty provisions.  This may come long after the reasons for ratification have faded into the background and popular opinion is opposed to application of treaty provisions.  Such a problem is encountered in the controversy surrounding the right to consular assistance for people accused of heinous crimes.  Passage of implementing legislation is unlikely because of the antipathy toward crime in general, yet the Consular Convention contains many important provisions on other matters which are now cast into legal limbo because of the decisions made in the criminal justice context.
  Involving the House of Representatives in the ratification process might forestall such problems with implementing legislation from the outset.  There would be a better chance of passing such legislation on the merits of the whole Convention than there is after specific problems arise.  If an agreement lacks popular support for passage, it would be better not to agree in the first place than to be in violation of law or in breach of treaty.


There have been two attempts in Congress to amend the Treaty clause of the Constitution.  The first was in 1945 and would have substituted a majority vote in both houses of Congress for the two-thirds of the Senate provision.  The aim was to limit the power of a Senate minority to block international agreements negotiated by the President when broad popular support would garner a majority vote in both Houses.  The amendment was defeated although the majority in Congress actually approved of using the congressional executive agreement to incorporate international agreements into U.S. law.  The majority thought that an amendment was not necessary because such agreements were already frequently employed and regarded as good law.


A second attempt to amend the treaty clause came in the form of the Bricker Amendments proposed in the sessions of Congress from 1951 to 1953.  These proposed amendments would have increased the power of determined minorities in Congress to block international agreements.  They were largely a response to human rights conventions negotiated under the auspices of the United Nations.  Southern Congresspersons and like-minded Conservatives feared that such agreements could be used to force internal changes in the laws enforcing segregation and the inferior status of African Americans and other racial minorities.  Thus they would have amended the treaty making process in ways that would have limited progress in many other areas.  President Eisenhower was active in opposition and the Bricker amendment was defeated by one vote.  The politics of the time required that there be many compromises and reservations to Human Rights Conventions were the result.  However the ability of the President and Congress to give effect to useful international trade agreements in domestic law was salvaged and has given rise to such far reaching agreements as the North American Free trade agreement.
 


Professor Hathaway's thesis is that if actual compliance and real results are wanted from international agreements then they should be approved by both Houses of Congress with implementing legislation part of the approval process.  The advantages are five fold.  First, a simple majority vote can gain approval.  In practice, the two-thirds Senate majority has proven to be a barrier to approval reflecting minority views and thus counter majoritarian.  The Vienna Convention on the Law of Treaties is considered customary international law and beneficial to our interests has been blocked in the Senate since 1971.
  Second, the Supreme Court will uphold international law that is executed by statutes and there will be no need for the self-executing (or not) analysis which leads to uncertainty and invites opposition rather than acceptance (if not cooperation).
  Third, agreements approved by the House of Representatives will more likely be accepted by the people because that chamber represents particular constituencies within a state and is on a 2 year election cycle which puts them in touch with more voters more often.  Fourth, an executive taking an agreement to the whole Congress will negotiate more realistically so that opportunities to inform and mold public opinion will be taken into account before acceding to treaty language rather than having a backlash defeat such worthwhile agreements.  Fifth, from the viewpoint of negotiating partners, the commitments will be more reliable.  A single branch will not be able to unilaterally undo a commitment placed into the U.S. Code whereas classical treaties have been subject to abrogation by the President and by courts.
 

Hathaway has contributed much original research to establish that the U.S. is unique in having two separate tracks for making international agreements.  She surveys the law of 175 countries and concludes that almost all require action by a legislature to give legal effect to treaties.  In other words, the congressional-executive agreement represents the majority view in international law.

Does the Supreme Court agree that congressional-executive agreements are good law?  In a 1982 case, Weinberger v. Rossi, Justice Rehnquist wrote an opinion which analyzed the legal effect of an agreement between President Johnson and the Philippine government regarding employment at a military base.
  Congress had passed legislation on the same subject which incorporated the treaty provisions.  The two-thirds provision for an Article II treaty was not needed.  The law was challenged on the grounds that no treaty existed.  Justice Rehnquist upheld the congressional-executive agreement as valid law citing to a 1912 case.
  "[In that case] this Court construed "treaty"… to include international agreements concluded by the President under congressional authorization."
  There were no dissenting or separate concurring opinions.  The citation history includes only one Supreme Court case citing to Weinberger and that only tangentially.
  It appears that international agreements negotiated by the Executive branch in the form of domestic legislation which then passes both Houses will be enforced by the Supreme Court based on its precedents and currant opinions favoring treaties executed into domestic law by Congress as a whole.

The Office of the Legal Adviser of the State Department determines whether an international undertaking constitutes a treaty level agreement.  The main criteria are that the terms be specific and that parties manifest an intention to be bound.
 The decision to submit an agreement to the Senate alone as an Article II treaty or to both Houses of Congress is made within the executive branch.  The bureaucratic procedure is popularly known as a "Circular 175 Procedure" dating back to a 1955 State Department internal circular setting out factors to be considered in approving any International agreement.
 Hathaway has found that from 1980 to 2000 the United States entered 375 Article II treaties and 2744 congressional-executive agreements.  There were 8 treaties and 34 congressional-executive agreements on the Environment.  There is no mechanical rule for deciding which subject areas go to the Senate for "advice and consent" and which go to both Houses for legislative ratification.  The President and Secretary of State can decide or delegate the choice.

E. Conclusion Part I

We are concerned about preserving the Environment for the future of life on earth and know that causes and solutions transcend national boundaries.  Solutions will require changes in behavior affecting everyone.  Such changes will not occur automatically even if traditional treaties are signed and ratified by the Senate.  The Medellin opinion and the line of cases preceding it show that the Supreme Court can and will find some treaties without legal effect domestically. That is now the law of the land.  The provisions of the Vienna Convention allowing alien detainees access to Consular assistance are unpopular because they are seen as protecting criminals who have committed terrible crimes.  Without specific Congressional legislation, it is unlikely State procedural rules will be set aside despite treaty language and the opinions of International Courts.  Yet, if implementing legislation had accompanied the Convention, it is likely that States would have complied with the notification requirement and that consular assistance would have become part of criminal procedure without changing the convictions or sentences in cases that led to the breaches of international law by the U.S.   
Congressional-executive agreements are a well accepted alternative to Article II treaties.  They can have the implementing legislation added at the outset rather than after problems have aroused popular opposition.  Involvement of the House of Representative will limit treaties to those with enough popular support to pass that body.  Eliminating the requirement of a two-thirds majority in the Senate will avoid the problem of a minority veto on agreements that actually have majority popular support.  There will always be opposition to measures which affect people's interests in different ways.  Ultimately those in opposition will bring their case to the Courts.  If a treaty has passed the House and Senate and implementing legislation enacted, then the problem of the "non-self-executing treaty" will not exist as a barrier to giving domestic legal effect to laws originating as treaties.
Effective international agreements need both popular and governmental approval.  Those passed by both chambers of Congress are more likely to have popular support and Judicial approval necessary for implementing agreements calling for real change in our approach to the environment.  The solution is to pass the legislation as part of the ratification process so it can be applied by the Courts prospectively and compliance can commence at a time there is consensus on the issues.  Absent that consensus and process, important international agreements may be declared unenforceable by Courts or declared void in the court of popular opinion.
� This essay is Part I of a two part paper on the status of treaties in the US legal system as applied to international responses to climate change and is submitted separately to fulfill requirements of a course on Public International Law at U.S.D. School of Law, Fall Semester 2008, Prof. Elizabeth Burleson.
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