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I. Introduction
Terrorism has become an increasing problem in the international 

community. The question of how to define the crime and under what circumstances the International Criminal Court (ICC) may exercise jurisdiction over this particular crime are at the forefront of international law. 
This article will first look at the history and structure of the International Criminal Court. Once the nature of the Court and the inclusion of the crimes currently within the Court’s jurisdiction have been outlined, the article will then delve into the problem of terrorism and provide an argument for how a competent and universal definition of the crime of terrorism is needed. Each crime that is currently within the jurisdiction of the ICC will be discussed in turn and an assessment of whether individual acts of terrorism fall within the statutory definitions of such crimes will be made.  
There are several arguments in favor of including the crime of terrorism within the jurisdiction of the Court. Several obstacles to the Court’s exercise of jurisdiction are also present. This article will also take a look at the non-involvement of the United States and the impact it has on the jurisdiction of the International Criminal Court. The United States’ main objections to the ICC will also be highlighted. Terrorism is a problem that is best dealt with at the international level. Inclusion of the crime of terrorism as a crime that is expressly covered within the jurisdiction of the ICC is the best way to go about bringing an end to this monumental problem.
II. History and Structure of the International Criminal Court


At the conclusion of World War II, the Allied Powers created International Military Tribunals to try individual senior German and Japanese officials for crimes committed under international law.
 This marked the beginning of a long-standing project to create what is now known as the International Criminal Court. On June 15 to July 17, 1998, the United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal Court, or more commonly referred to as the Rome Conference, was held in Rome. 
  


Delegates from over 160 states negotiated and approved the final text of the Rome Statute, which provided for the establishment of an International Criminal Court sitting in The Hague, Netherlands and charged with “exercising its jurisdiction over persons for the most serious crimes of international concern, as referred to in this Statute.”
 In accordance with its terms, the Statute entered into force on July 1, 2002, once sixty states had become parties. 

(A) Jurisdiction and Admissibility

The International Criminal Court has jurisdiction over three categories of crimes: genocide, crimes against humanity, and war crimes.
 The crime of aggression has also been considered as an additional category of crime in which the Court has jurisdiction over. The Rome Statute provides that “the Court shall exercise jurisdiction over the crime of aggression once a provision is adopted defining the crime and setting out the conditions under which the Court shall exercise jurisdiction with respect to this crime.” 
 However, this issue was hotly contested at the Rome Conference and a universally accepted definition of aggression has yet to be produced.
 


The elements of genocide are comprised of any of five enumerated acts when committed “with intent to destroy, in part or in whole, a national, ethnical, racial, or religious group, as such.” 
The Statute defines crimes against humanity as a broader set of enumerated acts committed as “part of a widespread attack directed against any civilian population, with knowledge of the attack.” 
War crimes are defined as “grave breaches of the Geneva Conventions of August 12, 1949 and other serious violations of the laws and customs applicable in international armed conflicts, within the established framework of international law.” 
 The Court has jurisdiction over individuals accused of these crimes. 

The Court, however, does not have universal jurisdiction. The Court may only exercise jurisdiction if: 
1) the accused is a national of a State Party or a State otherwise accepting the jurisdiction of the Court; 2) the crime took place on the territory of a State Party or a State otherwise accepting the jurisdiction of the Court; or 3) the United Nations Security Council has referred the situation to the Prosecutor, irrespective of the nationality of the accused or the location of the crime. 

The Court’s jurisdiction is further limited to events taking place before July 1, 2002. 
Additionally, if a State joins the Court after July 1, 2002, the Court only has jurisdiction after that Statute entered into force for that State. 
In no situation, can the Court exercise jurisdiction over events taking place before July 1, 2002. 


A case involving any of the aforementioned crimes may come before the ICC in one of three ways.
  First, the United Nations Security Council may refer situations of crimes within the jurisdiction of the Court to the Prosecutor. 
The Prosecutor will then evaluate the available information and commence an investigation, unless he determines there is no reasonable basis to proceed. 
  A State Party may also refer a situation to the Prosecutor.
 Oftentimes, States do not have the resources the willingness to prosecute a case themselves, and so they will refer the case to the ICC, a tribunal that is better equipped to deal with such large matters.


Finally, a Prosecutor may begin an investigation on his own initiative.
 In choosing to do so, he receives and analyzes information submitted by a variety of reliable sources. 
If he concludes that there is a reasonable basis to proceed with an investigation, he asks a Pre-Trial Chamber to authorize an investigation.
 The Pre-Trial Chamber may issue a warrant of arrest or a summons to appear if there are reasonable grounds to believe a person has committed a crime within the jurisdiction of the Court. 
Once a wanted person appears before the Court, the Pre-Trial Chamber holds a hearing to confirm the charges that will be the basis of the trial.
 Each case is assigned to a Trial Chamber of three judges.
 Upon conclusion of the proceedings, the Trial Chamber issues its decision, either acquitting or convicting the defendant.

The Court may only exercise jurisdiction if the State on whose territory the alleged offense occurred or the State of which the accused is a national has accepted the Court’s jurisdiction with respect to the crime. 
 There are two ways in which a State may accept the Court’s jurisdiction
. One of the ways occurs automatically when the State becomes a party to the Rome Statute.
 The other occurs if the State accepts the exercise of the jurisdiction on an ad hoc basis with respect to the particular crime in question. 
 The success of the tribunal depends on its ability to gain custody over defendants.
    
(B) International Cooperation

International cooperation also becomes vital to the attainment of persons who need to be prosecuted. 
 State Parties are obligated to cooperate fully with the Court in its investigations and prosecutions.
 States should also seek to provide the Court with access to defendants and information.

III. The Increasing Problem of Terrorism


The use of violence for the achievement of political ends has existed in almost every part of the world. 
 Terrorism has been described as one of the greatest threats to world peace.
 In the past few decades, terrorism has continued to increase. The number of international terrorist incidents rose from 165 in 1968 to over 600 each year from 1984 to 1988.
 In 1989, the number dropped to 400 only to rise again to 600 terrorist incidents in 1991.
 It has also been estimated that between 1970 and 1995 the total number of people killed was around 8,500 with an additional 15,000 injuries.


The international community has been aware for decades of the seriousness of terrorist action and the need for international cooperation and response in ending this threat.  The inclusion of terrorist acts as “treaty crimes” was initially proposed by the International Law Commission in the 1994 Draft Statute for an International Criminal Court.
 Additionally at the 1998 Rome Conference, a group of countries (India, Algeria, Sri Lanka, and Turkey) lobbied to have the crime of terrorism be included in the ICC Statute as a crime against humanity.
 This proposal, however, was subsequently rejected.


Three main objections to including terrorist acts in the ICC Statute have arisen.
 The first objection is the concern that the inclusion of terrorist crimes in the Statute would politicize the Court.
 There are some that feel that it would hard for the Court to remain neutral in a situation dealing with terrorist acts committed by one State against another. A second objection to including terrorist acts in the ICC Statute is that some acts of terrorism were not seen as serious enough as to waste valuable ICC resources.
 The ICC’s mission is to try “the most serious crimes of concern to the international community as a whole.”
 Although some acts may seem very serious to a particular State, the act may not be seen as having a great effect on the international community “as a whole.” Finally, a third objection is the fact that the offense of terrorism was not well-defined.
 There still is not a universally accepted definition of terrorism, and attempts to create one have, for the most part, failed.

As was previously mentioned, a large stumbling block to such response and cooperation has been the lack of consensus of an acceptable definition of terrorism. 
As a result of the events of September 11, 2001 and other events occurring throughout the international community, terrorism has been placed at the forefront of international law and serious emphasis has been placed on trying to find a solution to overcome this growing problem. 


Until recent times, terrorist acts were considered serious offenses that were to be punished under national law.
 State Parties would establish terrorist acts as criminal offenses to be prosecuted under their domestic laws and would seek to cooperate with each other in terms of carrying out a prosecution against an individual. 
 Terrorist acts were treated as treaty crimes. 


One of the first formal attempts to define terrorism occurred in 1937 by the League of Nations. 
 Terrorism was defined as all “criminal acts directed against a State and intended or calculated to create a state of terror in the minds of particular persons, or a group of persons or the general public.” 
 These early attempts by the League of Nations were largely unsuccessful. Since 1937, however, several United Nations conventions have been adopted.
 These conventions were created to deal with very specific acts of terrorism, those occurring in specific places, situations or circumstances.
 For example, hijacking, hostage-taking, unlawful acts against the safety of maritime navigation, and the use of plastic explosives, were all treaties developed that were relevant to the crime of terrorism. These treaties, however, all related to specific acts, and did not include an express definition of terrorism.
  Moreover, those treaties were usually interpreted broadly enough to include any crime covered by the offenses described, regardless of whether or not they were inspired by terrorist purposes.


In 1994, the United Nations General Assembly adopted the Declaration on Measures to Eliminate Terrorism, which states that:

Criminal acts intended or calculated to provoke a state of  terror in the general public, a group of persons or particular persons for political purposes are in any circumstances unjustifiable, whatever 
the considerations of a political, philosophical, ideological, racial, ethnic, religious or any other nature that may be invoked to justify them…”

This Declaration sought to provide a comprehensive definition of terrorism. 




Two more recent treaties, the 1997 Convention on the Suppression of Terrorist Bombings and the 1999 Convention on the Suppression of the Financing of Terrorism, tried to give renewed momentum to repressing offenses deemed “terrorist” in nature, yet, again, a true definition of terrorism was not included.

IV. The Search for a Definition of Terrorism


Defining terrorism is the first step toward successful reduction and elimination of terrorism. One of the greatest hindrances to the international community’s efforts to eliminate terrorism is the lack of consensus on a definition of terrorism. 
 Statements such as “one man’s terrorist is another man’s freedom fighter” prevent the accomplishment of developing a useful definition of terrorism.
 


Terrorism is not easily defined. One reason for this is the problem of whether to define terrorism as the prohibition of objective criminal acts or to simply give it a more objective definition.
 Some attempts at a definition have defined terrorism by the means used (the creation of terror) and the target (directed against a particular State), but little reference was given to the objective of the terrorist act.
 There is a large group of people that feel that terrorists acts should be regarded solely as offenses as a means to a political objective.
 
The political notion of terrorism has largely been a highly contested issue. There are some that feel that a definition should focus solely on the political aspects of the terrorist act, and there are others that would like a definition to encompass acts targeted against a particular group of people regardless of the political motive.

V. Individual Acts as Terrorism


It must be considered whether individual acts of terrorism may fall within the statutory definitions of crimes over which the ICC has jurisdiction.  It is possible that at least some acts generally recognized as terrorism may be prosecuted under the definitions of genocide, crimes against humanity, and in certain instances, war crimes. 
 An assessment of each of these crimes will be considered in turn to determine whether acts of terrorism may fall within the scope of these expressly covered crimes. 

A. Terrorism as Genocide


Genocide was the least controversial crime to be included within the jurisdiction of the International Criminal Court. 
 As such, genocide is a crime of universal jurisdiction under customary international law.
 Article 6 of the Rome Statute provides a definition of genocide as meaning:

any of the following acts committed with intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as such: (a) killing members of the group; (b)causing serious bodily or mental harm to members of the group; (c) deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part; (d) imposing measures intended to prevent births within the group; (e) forcibly transferring children of the group to another group.

This definition has derived from the Genocide Convention of 1948.
 The Genocide Convention of 1948 established genocide as a crime of its own and provided that persons charged with genocide would be prosecuted in the state where the act occurred or by an international criminal tribunal that has jurisdiction.


Genocide is comprised of four elements. They are (a) the commission of at least one of the acts enumerated in Article 6 of the Rome Statute, (b) the direction of that act against one of the enumerated types of groups, as such; (c) the intent to destroy the group in whole or in part; and (d) the conduct occurs in the context of a manifest pattern of similar conduct directed against that group or is conduct that could itself effect such destruction. 


The first two acts in Article 6, killing members of the group and causing serious bodily harm or mental harm to members of the group, would clearly cover terrorist acts.
 The intent element is the most troublesome element in the context of terrorism.
 The purpose of terrorism is usually to coerce a government or to intimidate a population.
 It may become complicated for individual terrorist actions to satisfy the intent to destroy an entire group.
 Unless a very broad view of the intent requirement is taken, it would be tough to ascertain intent unless the acts can be determined to be part of a wider campaign of violence.
  Furthermore, it has been stated that the criminal actions must be targeted at a group of people chosen on account of their national, ethnic, racial or religious group.
 There must be the express intent to destroy the entire group.


Terrorists often commit acts that injure and kill members of certain national, racial, ethnical, or religious groups; however, it is often hard to prove that these acts were done with the intent to destroy that group, in whole or in part. 
 For this reason, such acts probably will not fall within the scope of ICC jurisdiction.
B. Terrorism as a Crime against Humanity


Similar to the crime of genocide, there was little doubt expressed at the Rome Conference that the ICC should have jurisdiction over crimes against humanity.
 The exact list of crimes, however, was more controversial than genocide.
 Article 7 of the Rome Statute defines crimes against humanity as “any of the following acts when committed as part of a widespread or systematic attack directed against any civilian population with knowledge of the attack.”
  For purposes of this Statute, there are eleven separate acts outlined below: 

(a) Murder;

(b) Extermination;

(c) Enslavement;

(d) Deportation or forcible transfer of population;

(e) Imprisonment or other severe deprivation of physical liberty in violation of fundamental rules of international law;

(f) Torture;

(g) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any other form of sexual violence of comparable gravity;

(h) Persecution against any identifiable group or collectivity on political, racial, national, ethnic, cultural, religious, gender, or other grounds that are universally recognized as impermissible under international law, in connection with any act referred to in this paragraph or any crime within the jurisdiction of the Court;

(i) Enforced disappearance of persons;

(j) The crime of apartheid;

(k) Other inhumane acts of a similar character intentionally causing great suffering, or serious injury to body or to mental or physical health.


Additionally under Article 7, there are three elements of a crime against humanity: (1) the commission of at least one of the acts enumerated in Article 7; (2) that the act was committed as part of a widespread or systematic attack directed against a civilian population; (3) the perpetrator knew that the conduct was part of or intended the conduct to be part of a widespread or systematic attack against a civilian population.


The defining feature of a crime against humanity that sets it apart from other crimes is the pattern of occurrence.
 A crime against humanity must be more than an isolated, one-time act. 
 In the context of terrorism, acts of violence generally occur as part of a sustained campaign of terror, and thus the elements of “widespread or systematic attack” should be satisfied.
 


Express inclusion of terrorism as a crime against humanity was lobbied for at the Rome Conference; however, this proposal did not generate a large amount of acceptance.
 Certain terrorist acts, such as bombings and kidnappings, can clearly fall within the definition of a crime against humanity if the certain elements are present. Thus, the ICC should interpret a broad statutory definition of crimes against humanity in order to ensure that these terrorist acts are included within the jurisdiction of the ICC.

C. Terrorism as a War Crime


The inclusion of terrorism as a war crime could have many benefits. Article 8(1) of the Rome Statute states that the “[c]ourt shall have jurisdiction in respect of war crimes in particular when committed as part of plan or policy or as part of a large-scale commission of such crimes.”
 This provision lends hand to including terrorism as a war crime. Pursuant to the Statute, individual actions are generally not considered as war crimes.
 Terrorist acts, however, are usually part of a wider campaign of violence and individual acts are not given such attention. 


Article 8(2) of the Statute provides two different types of crimes that are considered under the heading war crimes: those committed during international armed conflict and those committed during armed conflict not of an international nature. 
 Two categories of crimes are enumerated in the two different types of war crimes: (1) “grave breaches of the Geneva Conventions”, and (2) “other serious violations of the laws and customs applicable” in the relevant type of armed conflict whether international or non international.
                
(1) Grave breaches of the Geneva Conventions


Acts of terrorism may fall under five of the eight listed grave breaches of the Geneva Conventions. These five crimes are willful killing; torture or inhuman treatment, including biological experiments; willfully causing great suffering, or serious injury to body or health; extensive destruction and appropriation of property, not justified by military necessity and carried out unlawfully and wantonly; and the taking of hostages.
 These crimes if committed during international or non-international armed conflict could be prosecuted at the ICC as a category of war crimes. 

(2) Other serious violations of the laws and customs applicable 


There are specific acts of terrorism that fall under this category of war crimes. Acts of:      
(I) intentionally directing attacks against the civilian population as such or against individual civilians not taking direct part in hostilities;

(ii)intentionally directing attacks against civilian objects, that is, objects which are not military objectives;

(iii) Intentionally directing attacks against personnel, installations, material, units or vehicles involved in a humanitarian assistance or peacekeeping mission in accordance with the Charter of the United Nations, as long as they are entitled to the protection given to civilians or civilian objects under the international law of armed conflict;

(iv) Intentionally launching an attack in the knowledge that such attack will cause incidental loss of life or injury to civilians or damage to civilian objects or widespread, long-term and severe damage to the natural environment which would be clearly excessive in relation to the concrete and direct overall military advantage anticipated;

(v) attacking or bombarding, by whatever means, towns, villages, dwellings or buildings which are undefended and which are not military objectives.


There are two separate distinctions that would make terrorism fall within the jurisdiction of the International Criminal Court: (1) acts of terrorism themselves may constitute an armed conflict and (2) acts of terrorism may occur within the context of an armed conflict.
 Terrorism itself may be considered an armed conflict if an act is done, which is considered to be terrorist in nature, by either being classified as a resort to armed force between terrorists and another organized armed group or armed force between governmental authorities and terrorists. 

D. Terrorism as Aggression


It has been stated that the crime of aggression will be included as a crime that can be prosecuted at the ICC once a provision is adopted defining the crime and setting out the conditions under which the Court can exercise jurisdiction.
 There has yet to still be a clear-cut definition of aggression, however, it seems that the crime relates to actions by individuals acting for the military command of a State. As such, terrorism will most likely not be able to be prosecuted as the crime of aggression at the ICC due to the inherent nature of the crime itself. 

VI. Advantages to Extending the ICC’s Jurisdiction to Include the Crime of Terrorism


According to Article 36(3) (a) of the Rome Statute, judges on the ICC “shall be chosen from among persons of high moral character, impartiality, and integrity.” 
The Statute further goes on to state that the panel of judges selected to sit on the Court shall be selected according to an equitable geographic representation.
 Provisions such as these seek to ensure that the ICC remains a neutral forum for prosecution. This neutrality could help prevent terrorists from seeking a safe harbor in their home states, which are distrusting of the neutral ability of the ICC to prosecute individuals accused of the most serious crimes. 


Additionally, smaller States that often lack the financial resources to deal with prosecuting these types of crimes will benefit from including the crime of terrorism within the jurisdiction of the ICC.
 States which originally may have been deterred from prosecuting individuals who commit terrorist acts for fear of political or violent repercussions may willing to turn over the burdensome task of prosecution to a larger, more fully-equipped tribunal. 

VII. Obstacles to the Exercise of Statutory Jurisdiction Over Terrorists


The ICC has five main obstacles to overcome in exercising jurisdiction over terrorists:  jurisdiction and referral issues, the complementarity principle, intervention by the Security Council, an inability to gain custody of the defendant, and the non-involvement of the United States.

(A) Jurisdiction and Referral Issues


As has been previously discussed, there are three ways in which a case may come before the ICC. The first is where a State Party refers a situation to the Prosecutor.
 The second situation occurs when the Security Council, acting under Chapter VII of the Charter of the United Nations refers the case to the Prosecutor.
 Thirdly, a case can come before the ICC through the initiation of an investigation by the Prosecutor.


The Court has two bases, territoriality and nationality, for their exercise of jurisdiction. 
 Territoriality occurs when the offense occurred in the State, and nationality is when the accused is a national of the State. 

(B) The Complementarity Principle


The principle of complementarity provides that certain cases will be inadmissible even though the Court has jurisdiction.
 Article 17 of the Rome Statute sets out circumstances where the Court shall determine that a case is inadmissible:
(a) when the case is being investigated or prosecuted by a State which has jurisdiction over it, unless the State is unwilling or unable genuinely to carry out the investigation or prosecution;

(b)when the case has been investigated by a State which has jurisdiction over it an the State has decided not to prosecute the person concerned, unless the decision resulted form the unwillingness or inability of the State genuinely to prosecute; and

(c) when the person concerned has already been tried for conduct which is the subject of the complaint, and a trial by the Court is not permitted.

The complementarity principle may prevent the ICC from exercising jurisdiction over terrorists in States who want to prosecute the terrorists themselves.
 Therefore, even though the terrorists’ actions may fall within the jurisdiction of the ICC, the ICC will be prevented from exercising authority over the case because the State wants to prosecute the terrorist domestically.

(C) Intervention by the Security Council


The ICC is discouraged from interfering with efforts of the Security Council. Article 16 of the Rome Statute provides that “no investigation or prosecution may be commenced or proceeded with under this Statute for a period of twelve months after the Security Council… has requested the Court to that effect…”
 This may present significant problems if the ICC and the Security Council have differing views over a certain matter. In this situation, the ICC is to defer to the Security Council in making decisions and the judgment of the Security Council is upheld regardless of whether the ICC should have exclusive jurisdiction over the matter or not.

( D) Inability to Gain Custody of Defendants


Even if the Court is otherwise presumed to have jurisdiction over a particular case, the Court must still be able to gain custody over the defendant.
 The Rome Statute contains numerous provisions for dealing with international cooperation involving persons who are to come before the Court.
 The Court can request that the defendant immediately be arrested and brought before them, and each individual State is to comply with such a request.

(E) The Non-Involvement of the United States
The Clinton administration signed the Rome Statute on December 31, 2000.
 However, in mid-2002, the Bush administration “unsigned” the Statute.
 Although the U.S. was involved a great deal in the drafting process they were one of seven states that ultimately voted against the Statute’s adoption.
 The United States has six main objections to the Rome Statute:

1. The ICC’s jurisdiction over the nationals of non-State parties, such as the United States, is considered to be unacceptable in light of the U.S. military’s extensive activities around the globe. At the Rome Conference, the United States unsuccessfully pushed for an absolute immunity form prosecution at the ICC for U.S. soldiers; although it appears that the United States has successfully negotiated for a one-year exemption on the prosecution of U.N. personnel, including American peacekeepers.
2. The “anomaly” in the Rome Statute of allowing parties to immunize their nationals from ICC jurisdiction for war crimes and new or amended crimes added to the Statute by opting out under Articles 121(5) and 124, while nationals of non-parties would be subject to the ICC’s jurisdiction for war crimes and such new or amended crimes.

3. The degree or prosecutorial independence in the Rome Statute, raising the risk of politically motivated or frivolous proceedings. 

4. The inclusion of the crime of aggression was, and is, opposed in light of the inability of negotiators to agree on a definition.

5. The absence of any requirement for a decision by the Security Council before a prosecution for a crime can take place. 

6. The Statute’s prohibition on reservations in Article 120.

(1) ICC Jurisdiction over Nationals of Non-States Parties
Under this grant of authority to the ICC, the ICC has jurisdiction over U.S. military personnel working in a State Party territory, even though the United States is not a party to the ICC. 
 The U.S. has opted to use a variety of legal and political tools to try and prevent the ICC from exercising jurisdiction over its nationals.
 They have made agreements with other states prohibiting the transfer of US nationals to the ICC.
 Security Council resolutions have been adopted that would prevent the ICC from exercising jurisdiction over those nationals of non-parties.
 Additionally, the U.S. has enacted legislation that would restrict cooperation with states that are parties of the ICC and with the ICC itself. 

(2) Prosecutorial Independence
The Office of the Prosecutor is a very important role at the ICC. The court’s ability to prosecute certain crimes comes mainly from the investigations and selection of cases for prosecution by the Prosecutor.
 The United States has grave reservations over the large amount of discretion placed with the Prosecutor.
 Additionally, since there is only a panel of three judges on the Court, the potential for politically motivated abuse is great.
The Prosecutor is also “not responsible to an elected body or to the U.N. Security Council.”
 The Assembly is required to elect and, alternatively, fire the Prosecutor. This creates the fear that “the character and motivations of the Prosecutor will reflect the character and motivations of a majority of States Parties.”
 This is a great political concern for the United States.

(3) Aggression
As was mentioned numerous times throughout this article, there still has yet to be an established definition of the crime of aggression set forth. The United States has strongly expressed their preference not to include the aggression in the crimes within the jurisdiction of the ICC due to the lack of a concrete definition.
 Article 5(2) provides that “the [c]ourt shall exercise jurisdiction over the crime of aggression once a provision is adopted (by amendment…”
 This is similar to the creation of new crimes by amendment. When the Assembly wants to include an additional crime, it is provided for by amendment, and then a State Party may choose to opt out of a particular amendment.
 According to the U.S., this creates a problem because if a State Party national and a non-State Party commit a crime, which has been included within the jurisdiction of the ICC by amendment, the non-State Party national may still be prosecuted whereas the State Party may not, if their State has opted out of the amendment.

(4) Security Council
The United States has objections allowing the United Nations Security Council to refer situations of crimes within the jurisdiction of the Court to the Prosecutor.
 In this situation, the referral ultimately allows the Prosecutor to decide if it is appropriate for the ICC to handle the case.
 However, this is not one of the United States’ strongest objections because the statute provides that individual States shall still have priority over cases even when the Security Council refers the case.

(5) Reservations
“Reservations are used to limit the effects of treaties so that governments may ratify treaties conditioned on certain additional terms that are amenable to the country.”

The United States has a serious objection to the portion of the Rome Statute that does not permit states to take reservations.
 Therefore, since the Rome Statute changed some of the definitions that have had long standing prevalence in treaties, the United States is not permitted to take reservations.

VIII. Conclusion

As one can see, the International Criminal Court has sparked a large amount of controversy – particularly from the United States. There are currently four crimes that are expressly covered under the jurisdiction of the Court. Due to the increasing problem of terrorism, several proponents have argued that the crime of terrorism should be included within the Court’s jurisdiction. This purpose of this article has been to provide the history and nature of the International Criminal Court in order to present a clearer understanding of the ways in which the Court works. The discussion of terrorism has been an attempt to lay out the foundation of the problem that is encountered when trying to include a new crime within the jurisdiction of the Court.

A formal definition of terrorism is forthcoming. An amendment to the Statute to include terrorism as one of the core crimes that falls within the jurisdiction of the ICC remains to be seen. The International Criminal Court is a capable international institution that could fill the current gap in the law and serve as an ideal tool in the battle against terrorism by upholding justice and deterring future crimes of terrorism. The international community would send a very clear message to terrorist groups around the world that their acts are universally condemned and will trigger prosecution on the international level by a court, which only tries the most serious crimes of international concern.
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