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In the United States, the laws of the national government apply to any individual who lives within the national boundaries, while laws in each of the 50 states apply to residents of those states alone. Under the United States Constitution, Congress does not have the power to abolish a state nor can a state assume a power intended for the national government alone. Under American federalism, in fact, the U. S. Constitution is the source of authority for both national and state governments.

In a federal nation, the central government has defined powers, with full sovereignty over external affairs. The exercise of authority in domestic affairs is more complicated. Under the U.S. Constitution, the United States government has exclusive power to regulate interstate commerce, coin money, tax,
 etc. and among other things can regulate environmental protection under the General Welfare Clause.
 These areas are ones in which national interests clearly supersede state interests and are properly reserved for the national government. The national government also has judicial authority to resolve controversies between two or more states and between the citizens of different states.

In other areas of domestic policy, however, the central and state governments may have parallel or overlapping interests or needs. Here, power may be exercised simultaneously by both state and national governments; chief among these concurrent powers is the power to tax. And in areas where the Constitution is silent regarding national authority, states may act provided they do not conflict with powers the central government may legally exercise based on the Tenth Amendment of the U.S. Constitution. On large and important subjects that affect citizens in their daily lives such as education, crime and punishment, health and safety, the Constitution fails to assign direct responsibility. 
State environmental regulations are increasingly challenged as violations of the United State Supreme Court’s “Dormant Commerce clause” doctrine,
 which is an example of judicial activism.  This essay will attempt to answer four environmental questions: (1) who should set environmental policy? (2) how should be we make tradeoffs between environmental protection and cost? (3) what regulatory instruments should be used? and finally (4) how should we deal with scientific uncertainty?
From the beginning of our history as a nation there has been much debate about how to interpret the general ambiguous words of our Constitution. The two current competing views of constitutional interpretation are whether to reinterpret the words written centuries earlier to address current environmental problems and needs, or whether to interpret those words to mean only what they meant by those who proposed them.  The former approach, for purposes of this essay, refers to the liberal view, evolving view or reinterpretation view; the latter, for purposes of this essay, refers to the conservative view, strict constructionist view, or original intent view.


Whatever view of constitutional interpretation is used, it actually has a real and significant impact on the day-to-day lives of all Americans.  This impact is easily seen in most constitutional doctrines, but it is more elusive than most in the Dormant Commerce Clause Doctrine, which is likely due to the clause’s so-called “lack of textual reference” and the existence of policy rationales in support of having a Dormant Commerce Clause.


The Commerce Clause of the United States Constitution grants Congress the power ‘[t]o regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes.”
  This is a positive grant of power to Congress. However, the negative aspect of the clause occurs because, “the Court long has recognized that it (the clause) also limits the power of the States to erect barriers against interstate trade.”
 This limitation of power occurs even if Congress has not acted.  There is a State’s rights opposition to this limitation because under their general police powers, the States retain authority to regulate matters of “legitimate local concern,” even though such regulation affects interstate commerce.
  Also, Congress itself may authorize the States to engage in regulation of commerce, but an unambiguous indication of congressional intent to do so is required.


One of the major doctrinal concerns in the Dormant Commerce Clause Doctrine is the concept of federalism. “[T]he modern federalism concept has provided a supportable and convenient vehicle for the conservative retrenchment of various constitutional doctrine.”
 This retrenchment occurs in the Dormant Commerce Clause Doctrine as well.  As stated before, the negative aspect of this doctrine is not textually based in the Constitution, only the positive aspect is.  The dormancy doctrine was judicially created and has reduced the authority of the states to regulate business activities involving interstate commerce.
 This judicial activism has led to competing views that exist among the justices.  These views are based in part on the lack of textual reference, in part on the Justices’ views of how to interpret the Constitution, and in part on the underlying policy arguments behind the doctrine itself.


Under the Articles of Confederation, the states were protectionist and isolationist, and reacted only to the needs of their respective citizens.  James Madison wrote that the “Commerce Clause ‘grew out of the abuse of the power by the importing States in taxing the non-importing, and was intended as a negative and preventive provision against injustice among the States themselves rather than as a power to be used for the positive purposes of General Government.’”
  This concept supports the judicial imposition of a negative or dormant side of the Commerce Clause, especially when one considers who wrote it.  Other policy considerations do exist, however.


One rationale underlying the Dormant Commerce Clause Doctrine is the rationale that the Constitution was “framed upon the theory that the peoples of the several states must sink or swim together, and that in the long run prosperity and salvation are in union and not division.”
  This rationale supports the policy argument of protecting the national economic union.  A primary concern of the Framers was that in order to prosper, the nation’s economy would have to be centrally regulated.
  With this in mind, that meant the several states in their attempts to regulate commerce were the antithesis to one national economy, just like what Madison wrote. Under this rationale, it has been held that a state may use its police powers to protect the health and safety of its people as a basis for suppressing competition.


The United States Supreme Court has embraced the National Economic Union rationale.  In C&A Carbone, Inc. v. Town of Clarkstown, the Court wrote that the objective of the Dormant Commerce Clause “is to prohibit state or municipal laws whose object is local economic protectionism, laws that would excite those jealousies and retaliatory measure the Constitution was designed to prevent.”
  In Baldwin v. G.A.F. Seeling, Inc., Justice Cardozo wrote, “What is ultimate is the principle that one state in its dealings with another may not place itself in a position of economic isolation.”
  As one can see, promotion of national economic unit is an explicit objective of the Dormant Commerce Clause Doctrine when a state has used economic protectionism or isolationism to gain a competitive advantage for its in-state interests.


Another policy rationale underlying the doctrine is the Political Process rationale.  Here, the political powerlessness of out-of-state interests is recognized. An out-of-state party is one who has no political influence within the state, advances this rationale when it brings a Dormant Commerce Clause suit against the state or municipality who has the burdensome statute or ordinance.  The out-of-state party burdened by the regulation does not have any way, to encourage the legislature of the state to change the regulation.
  Under this rationale, the objective is to protect non-residents, as non-voters who are unable to protect themselves in the regulating state’s political processes.


The final policy rationale emphasized in this doctrine is the objective of protecting individual right to Economic Liberty.  Under the Dormant Commerce Clause, the Court may liberally protect economic liberties because the Dormant Commerce Clause is likely the most effective tool for protecting economic liberties.
 When the Court finds evidence of discrimination against interstate commerce, and declares the statute containing that evidence unconstitutional, the Court is in effect promoting individual Economic liberty, even though it may do so based upon of the other rationales.  


Overcoming state Protectionism is an aim of all three aforementioned policy rationales.  In this area of constitutional discussion, protectionism is indicative of discrimination.  In environmental policy, when a state imposes a law that adversely affects the economic stability of another state, the regulating state is guilty of anti-trade or protectionism.  A finding of protectionism means that “a presumably legitimate goal was sought to be achieved by the illegitimate means of isolating the State from the national economy.”
 Under the Articles of Confederation, protectionism thrived and “federal action could only be taken with unanimous agreement of all states, which severely hindered the government’s role.”
  Under our Constitution, particularly in the Dormant Commerce Clause doctrine, there exists the underlying principle against protectionism, the “one state in its dealings with another may not place itself in a position of economic isolation.”
 In Chemical Waste Management, Inc. v. Hunt, Justice White wrote, “No state may attempt to isolate itself from a problem common to the several States by raising barriers to the free flow of interstate trade.”


The Dormant Commerce Clause doctrine can be considered the answer to a “collective action problem.”
  However, in dealing with environmental issues, when states pass regulations that impose the cost of the regulation, such as clean up, waste management, etc on other states while enjoying the fruits of their regulation this is where the federal courts attempt to prevent the “Not in My Backyard Syndrome (NIMBY)”
  States by passing regulations in this method, in essence do more damage than good as a whole.  Classic game theory assumes that the capacity of the collective good is known.

The preservation of the environment only becomes a real possibility when it is linked to the concept of federalism, both state and federal governments working towards the same goals.  Modern environmental policies developed in the 1970’s as environmental protection and advocacy became a national commitment.  Prior to that time, most environmental responsibilities were left in the hands of state and local governments.  Beginning in 1969, Congress enacted a series of sweeping federal statutes to regulate environmental quality at the national level: The National Environmental Policy Act of 1970, Pollution Prevention Packaging Act of 1970, Lead-Based Paint Poisoning Prevention Act of 1971, Coastal Zone Management Act of 1972, Endangered Species Act of 1973, Safe Drinking Water Act of 1974 and list goes on.  

All but a handful of the federal environmental responsibilities were centralized in a single agency, the U.S. Environmental Protection Agency (EPA), empowered by the new laws to protect the water, air, and soil.  Currently, with the real threat of global warming, the consensus in favor of a centralized, national approach to environmental policy is quickly disintegrating.  Environmentalists, government officials and activists across the country are calling for greater local control in environmental policy and are seeking legislation in favor of environmental protection in places other than national Congress for solutions to environmental issues.


The federal government passed the Surface Mining Control and Reclamation Act of 1977, with the approval of Congress the Act set a standard for a nationwide environmental strip-mining, and would be ultimately enforced by the states if they chose to exercise this authority.  In Hodel v Indiana, the primary issue before the Court was whether the surface mining statute exceeded the federal government’s constitutional powers.  Regarding the Commerce Clause, the District Court gave two rationales for its decision.  The Court held that the provisions for the six prime farmlands went beyond the power of Congress to regulate interstate commerce because they are “directed at facets of surface coal mining which have no substantial and adverse effect on interstate commerce."
  The second rationale the District Court gave was it contended that only adverse effects on interstate commerce justified congressional intervention were those that involve water and air pollution and that those effects had been covered in other aspects of the Act.


The Supreme Court held the District Court has erred in holding that that the prime farmland and 15 other substantive provisions were not reasonably related to the legitimate goal of protecting interstate commerce from adverse effects attributable to surface coal mining. The Court held the District Court incorrectly assumed that the Act's goals are limited to preventing air and water pollution and Congress was in fact, entitled to protect the prime farmland.  The Court found that the federal government did have an interest in its protection and that interest protected under the Commerce Clause.
 The Court upheld the Act and rejected the idea that land use regulation is solely a state concern beyond federal power under the Tenth Amendment.
  The Court also regarded the Act as social and economic legislation that must be upheld when the legislative means are rationally related to a legitimate governmental purpose.  The Court stated, [S]ocial and economic legislation is valid unless “the varying treatment of different groups or persons is so unrelated to the achievement of any combination of legitimate purposes that [a court] can only conclude that the legislature’s actions were irrational.”


In Solid Waste Agency of Northern Cook County (SWANCC) v. U.S. Corps of Engineers held that Congress intent is crucial when it involves an administrative interpretation of a federal regulation.  This case in particular dealt with Congressional authority and enumerated powers as it relates to the environment. The issue in Solid Waste is whether Congress and the EPA go beyond their constitutional authority in broadly protecting the “waters of the United States.”  A second issue is whether the “plain meaning of the text of the statute either supports or opposes the regulation”. If the statute is either ambiguous or silent on the issue, the court must defer to the agency interpretation so long as it is based on a reasonable reading of the statute.  It is well established that the geographical scope of the Act reaches as many waters as the Commerce Clause allows. Thus, if Congress possesses the power to regulate a body of water under the Act, generally this court will conclude that it has in fact done so. Accordingly, because Congress' power under the Commerce Clause is broad enough to permit regulation of waters based on the presence of migratory birds,
 it is certainly reasonable for the EPA and the Corps to interpret the Act in such a manner. 
SWANCC believed that this conclusion was at odds with the Fourth Circuit's decision in United States v. Wilson.
  Wilson involved a challenge to the regulation that defines "waters of the United States" to include all waters "the use, degradation or destruction of which could affect interstate or foreign commerce." The Court held the regulation to be an unreasonable interpretation of the Act based on its notion that Congress lacks the authority to regulate waters that "could" affect interstate or foreign commerce. In Solid Waste,  the question whether Congress may regulate waters based on their potential to affect interstate commerce is not presented, because the unchallenged particulars show that the filling of the 17.6 acres would have an immediate effect on migratory birds that actually use the area as a habitat.  SWANCC's argument on the remaining statutory interpretation asked the Court to find the migratory bird rule unreasonable because it is designed to protect wildlife rather than preserve water quality. This point overlooks the fact that the Act's stated purpose is "to restore and maintain the chemical, physical, and biological integrity of the Nation's waters." SWANCC's suggested that the Corps' jurisdiction should be delineated in reference to water quality and was found to be inconsistent with the Act and was rejected by the high Court.
  

These anti-protectionist principles support the national economic union, political process, and individual economic liberty rationales.  Protectionism, then, is contrary to the goals of these policy rationales, but with varying degrees. If discrimination is perceived, “the burden is on the State to show that ‘the discrimination is demonstrably justified by a valid factor unrelated to economic protectionism’…”
  If that does not occur, the state interest will be found to be illusory, and the declaration that the regulation is protectionist means that it discriminates.
  If the state regulation is only demonstrably justified by protectionist factors, the regulation is per se invalid.


Even though state laws that amount to economic protectionism are per se invalid, per se invalidity is not absolute.
  This means a finding of protectionism is not necessarily fatal.  In Maine v. Taylor, Justice Blackmun wrote, “As long as a state does not needlessly obstruct interstate trade or attempt to ‘place itself in a position of economic isolation,’ it retains broad regulatory authority to protect the health and safety of its citizens and the integrity of its natural resources.”
 Also, as noted in the dissent in Kassel v. Consolidated Freightways Corp., Etc.,


Whenever a State enacts more stringent safety measures than its neighbors, in an area which affects commerce, the safety law will have the incidental effect of deflecting interstate commerce to the neighboring States. Indeed, the safety and protectionist motives cannot be separated:  The whole purpose of safety regulation of vehicles is to protect the State from unsafe vehicles.

Therefore, when a state exercises its sovereign powers and regulates its environmental policy, which involves intrastate commerce, it will affect interstate commerce.  Sometimes such a regulation will be protectionist because of the context, and sometimes it will be protectionist because of ill will.  It is the kind of protectionism motivated by ill will that is contrary to the aforementioned policy rationales.


Carbon dioxide is produced when fossil fuels such as oil and natural gas are burned.  It is the principle greenhouse gas that is flowing into the atmosphere at an unprecedented rate leading to a warming of the Earth and widespread ecological changes.  One way to reduce those emissions is to have more fuel-efficient cars.  In  Detroit, Michigan the Alliance of Automobile Manufacturers brought a suit against California after the state passed its own law regulating CO2 emissions in 2002. The bill, AB 1493, requires new cars and trucks sold in California to reduce greenhouse gas emissions by 22 percent by 2012 and 30 percent by 2016. Detroit maintains that California has no right to make its own CO2 regulations because regulating CO2 has to mean regulating fuel economy and that is the prerogative of the Department of Transportation. On that basis, the Alliance of Automobile Manufacturers sued California and two states that adopted similar regulations, Rhode Island and Vermont.
 
 In Massachusetts v Environmental Protection Agency (EPA),
 the Supreme Court made it very clear that CO2 is defined as a pollutant and California has the right to promulgate its own air quality regulations under the Clean Air Act because it had strict air pollution rules in place at the time the act was passed. The issues in the case were whether the Environmental Protection Agency administrator may decline to issue emission standards for motor vehicles based on policy considerations not enumerated in section 202(a)(1) of the Clean Air Act and whether the Environmental Protection Agency administrator has the authority to regulate carbon dioxide and other air pollutants associated with climate change under section 202(a)(1).  The Court held that the Clean Air Act is a minimum standard, and California and other states following California's lead can exceed those standards if they wish and that greenhouse gases are air pollutants, and the EPA may regulate their emission.


The case of New York v United States the Low-Level Radioactive Waste Policy Amendments Act was an attempt to instill a negotiated agreement among the States with federal incentives for compliance. The problem of what to do with radioactive waste was a national issue complicated by the political unwillingness for states to deal with the problem individually. New York was a willing participant in the compromise, but after the Act was passed, the state attempted to retract its participation.  The Act provided three "incentives" for states to comply with the agreement. The first two incentives were found to be constitutional. The "monetary" incentive allowed states to collect surcharges for waste received from other states. The Secretary of Energy would then collect a portion of this income and redistribute it to reward states achieving a series of milestones in waste disposal. This was held to be within Congress's authority under the Spending Clause, and an "unexceptional" exercise of that power. The "access" incentive allowed states to gradually increase the cost of access to their sites and eventually deny it altogether. This was held to be a permitted exercise of Congress's power under the Commerce Clause.  The third incentive, required states to "take title" and assume legal responsibility for waste generated within their borders if they failed to comply, was held to be impermissibly coercive and a threat to state sovereignty, thereby violating the Tenth amendment and exceeded Congress’s power under the Commerce Clause.
 

In the Dormant Commerce Clause doctrine, there exist two tiers for exercising judicial review. “On the first tier, the Court examines state regulations, which ‘discriminate’ against interstate commerce.”
 The standard of review associated with discrimination tier cases is strict scrutiny.
  The second tier is used when the Court reviews regulations that are “nondiscriminatory.”
 However, the Court’s use of the nondiscrimination standard has become almost non-existent.
  With that said a classification of a state or municipal regulation as discriminatory, means that much more.  It is important, then, to recognize that the definition of discrimination in the context of the Dormant Commerce Clause doctrine has great significance.


Originally, discrimination was synonymous with undue burden terminology.  In Dean Milk Co. v City of Madison, Wisconsin, the Court agreed with the appellant that the municipal ordinance “impose[d] an undue burden on interstate commerce.”
  For the Court, Justice Clark recognized this fact when he wrote, “In thus erecting an economic barrier protecting a major local industry against competition from without the State, Madison plainly discriminates against interstate commerce.”
  Today, however, discrimination and undue burden are no longer synonymous.  Today a finding of discrimination means that one state has put an undue burden on interstate commerce.  As noted above, however, the Dormant Commerce Clause Doctrine is divided into two tiers, and “undue burden” tier and a “discrimination” tier.


In the Dormant Commerce Clause Doctrine as well as other constitutional doctrines, there exists a decisive split on how to interpret the meaning of the broad language in our Constitution.  The first split is whether to even have a “Dormant Commerce Clause” Doctrine.  The second is whether to have two tiers for exercising judicial review.  These methods of interpretation are consistent with either the view that the language shall be interpreted according to the original intent of the Framers, or that the Constitution is an evolving document and the broad language should be reinterpreted to address current problems and needs, for example current climate change issues and environmental regulations.


Of particular concern is the ability of a national, centralized regulatory structure to address environmental problems that are largely local and regional in nature.  Communities are not all created equal.  State and local officials increasingly complain that federal laws and regulations force them to implement environmental programs that make little sense in their part of the country, diverting resources from more pressing concerns. As a Columbus, Ohio, health official said a few years ago, "The new rules coming out of Washington are taking money from decent programs and making me waste them on less important problems."
  State environmental agencies must follow federal dictates governing minute details of regulatory programs that are not simply for pollution control purposes.  Environmental federalism will open the doors to greater experimentation and innovation at the state level.


In Minnesota v Clover Leaf Creamery Co., the Minnesota Legislature had banned the retail sale of milk in plastic nonreturnable, non-refillable containers, but did permit sales in other nonreturnable, non-refillable containers.  The issue in this case was whether the statute violated the Equal Protection and Commerce Clauses of the Constitution.  The Act sought to promote resource conservation, easing solid waste disposal problems, and conserving energy thus legitimate state purposes.  The Act regulates evenhandedly by prohibiting all milk retailers from selling their products in the proscribed containers, irrespective of whether intra or interstate businesses.  Most dairies package their products in more than one type of package; the additional requirement is only minor.  The degree on out of state production of plastic resin, versus in state pulp producers is of a low consequence and was not clearly excessive.  The Court stated, 

We stressed that the Commerce Clause ‘protects the interstate market, not particular interstate firms, from prohibitive or burdensome regulation.’ A nondiscriminatory regulation serving substantial state purposes is not invalid simply because it causes some business to shift from a predominantly out-of-state industry to a predominantly in-state industry.  Only if the burden on interstate commerce clearly outweighs the State’s legitimate purposes does such a regulation violate the Commerce Clause. 

The Court held that the Act did not violate the Equal Protection or Commerce Clauses and reversed the Minnesota Supreme Court’s decision.


An additional definition of discrimination means disparate treatment between in state and out-of- state goods.  In Baldwin, Justice Cardozo wrote that a state tax upon merchandise brought in from another state after it has reached its destination “is lawful only when the tax is not discriminating in its incidence against the merchandise because of its origin in another state.”
  This is unfair treatment to goods produced in another state and it is protectionism motivated by ill will, or, discrimination based on the good’s point of origin.  This the Constitution would not allow because the tax acted to suppress competition between the states.
  However, using this definition would mean that the burdened party must be from out of state, and the burden must be economic.  Currently, these limiting factors are not required in this doctrine.

In Camps Newfound/Owatonna, Justice Thomas, an original intentionalist, dissented.  Justice Thomas argued that “[t]he negative Commerce Clause has no basis in the text of the Constitution, makes little sense, and has provided virtually unworkable in application.”
  Like Justice Thomas, Justice Scalia has also emphasized this view.  In General Motors Corp. v Tracy, he wrote in concurrence, “I write separately to note my continuing adherence to the view that the so-called ‘negative’ Commerce Clause is an unjustified judicial invention, not to be expanded beyond its existing domain.”
  These views support the States’ rights to regulate their local economies.  The late Chief Justice Rehnquist has also written on a States’ rights approach.  In dissent in Kassel, he wrote:

Under our constitutional scheme…there is only one legislative body which can pre-empt the rational policy determination of the Iowa Legislature and that is Congress.  Forcing Iowa to yield to the policy choices of neighboring States perverts the primary purpose of the Commerce Clause, that of vesting power to regulate interstate commerce in Congress, where all the States are represented.


Contrarily, Justice Brennan had opposite views.  Justice Brennan embraced the liberal view that the broad language in the Constitution should be reinterpreted in light of changing circumstances, which is important when considered climate change.  In Kassel, he wrote:

For me, analysis of Commerce Clause challenges to state regulations must take into account three principles:  (1) The courts are not empowered to second-guess the empirical judgments of lawmakers concerning the utility of legislation.  (2) The burdens imposed on commerce must be balanced against the local benefits actually sought to be achieved by the State’s lawmakers, and not against those suggested after the fact by counsel. (3) Protectionist legislation is unconstitutional under the Commerce Clause, even if the burdens and benefits are related to safety rather than economics.

Justice Brennan did not mention discrimination, but did mention the balance test, which is associated with the non-discrimination tier.  


The second split amongst the members of the Court is more compelling.  It is likely the reason why the Court’s utilization of the second tier has fallen into disuse.  Justice O’Connor, in her concurrence in C&A Carbone, explained the seminal nondiscrimination case, Pike v Bruce Church, as a discrimination tier case, one that facially discriminated.
  In C&A Carbone, however, she would have used the nondiscrimination tier balancing test.
  In Kassel, Chief Justice Rehnquist rejected the Court’s use of heightened judicial review because the case was reviewed under the nondiscrimination tier.
  There, he wrote, “[T]he Court today neither says nor does very much at all.  We know only that Iowa’s law is invalid and that the jurisprudence of the ‘negative side’ of the Commerce Clause remains hopelessly confused.”
  Justice Scalia has set forth the proposition that the only time to exercise judicial review in this arena is when the state facially discriminates against interstate commerce or where the regulation is one indistinguishable from a type previously held unconstitutional.


In Hughes v Alexandria Scrap Corp illustrates the use of the Pike balancing test in an environmental controversy.    The state of Maryland had offered subsidies to scrap processors to get rid of hulk vehicles. The complex state subsidy scheme favored local processors. As a result of the subsidy, Maryland effectively made it more lucrative for unlicensed suppliers to dispose of their hulks in Maryland rather than take them outside the State. Out-of-state processors challenged the subsidy scheme on the grounds that it discouraged the interstate flow of junk vehicles.  The Court noted that this challenge represented an unprecedented attempt to extend the Dormant Commerce clause to state and local operations.  The Court held: 

...until today the Court has not been asked to hold that the entry by the State itself into the market as a purchaser, in effect, of a potential article of interstate commerce creates a burden upon that commerce if the State restricts its trade to its own citizens or businesses within the State. ... Nothing in the purposes animating the Commerce Clause prohibits a State, in the absence of congressional action, from participating in the market and exercising the right to favor its own citizens over others.
 

In his concurring opinion, Justice Stevens wrote:

It is important to differentiate between commerce which flourishes in a free market and commerce which owes its existence to a state subsidy program. Our cases finding that a state regulation constitutes an impermissible burden on interstate commerce all dealt with restrictions that adversely affected the operation of a free market. This case is unique because the commerce which Maryland has "burdened" is commerce which would not exist if Maryland had not decided to subsidize a portion of the automobile scrap-processing business. ... This is the first case in which any litigant has asked a federal court to address the question whether a state subsidy constitutes a "burden" on interstate commerce. That fact is significant because there must have been countless situations during the past two centuries in which the several States have experimented with different methods of encouraging local enterprise without providing like encouragement to out-of-state competitors. The absence of any previous challenge to such programs reflects, I believe, a common and correct interpretation of the Commerce Clause as primarily intended (at least when Congress has not spoken) to inhibit the several States' power to create restrictions on the free flow of goods within the national market, rather than to provide the basis for questioning a State's right to experiment with different incentives to business. 

There is an important distinction which cannot be underemphasized in this area. The Dormant Commerce Clause represents a judicial intrusion in an area reserved by the Constitution to the Congress. When the Court fails to act, it merely leaves the decision to the Congressional domain. The Court seems to have struck a different balance in this area largely because it recognizes that the danger of direct intrusion into local governmental functions.

By contrast, in City of Philadelphia v New Jersey,
 in this 1978 case, the Supreme Court invalidated a 1973 New Jersey law that prohibited most "solid or liquid waste which originated or was collected outside the territorial limits" of New Jersey from being imported into the state. New Jersey claimed to be trying to protect the health and safety of its citizens. Challenging the ban were Philadelphia, as well as private landfill operators in New Jersey and several cities outside the Garden State.  This was a case in which the Supreme Court of the United States held that states could not discriminate against another state's articles of commerce.  The Court found the law unconstitutional because it violated the Dormant Commerce Clause. In writing for the majority, Justice Stewart concluded that "whatever New Jersey's ultimate purpose, it may not be accomplished by discriminating against articles of commerce coming from outside the State unless there is some reason, apart from their origin, to treat them differently." In other words, New Jersey couldn't regulate beyond its borders.  Furthermore, the court held that legitimate local interests which had incidental interstate effects were within the state's general police powers, but protectionist legislation per se that is enacted by the state would be considered invalid.

The Court has broadened the definition of discrimination.  It now includes discrimination against out-of-town interests and discrimination against in-state interests.  This definition is more than just disparate treatment of in-state and out-of-state interests.  Another significant facet is that the interest which is burden need not be an economic.  In C&A Carbone, Inc, the Court recognized that discrimination could encompass health and environmental concerns.
  One can see that this definition of discrimination is very broad because it includes more than economic interests and not limited to only out-of-state interests.  This definition has led to the creation of the threshold question:  Does the statute regulate evenhandedly?


If the law operates the same on the affected in-state interests and affected out-of-state interests, the law regulates evenhandedly. Likewise, if the statute discriminates, it does not regulate evenhandedly; if the statute does not regulate evenhandedly, it is discriminatory.  Taken to its full extent, “non-discriminatory” means “evenhanded”, whereas, “discriminatory” means “not evenhanded.”  That leads to the next determination:  How is discrimination found?


Legislation may be found discriminatory in a number of ways here, as with other constitutional doctrines, but in the Dormant Commerce Clause Doctrine, discrimination is more unique.  The legislation may be found discriminatory on its face, in its purpose or objective, in its effect on others, or in its purpose and effect.  Since a finding of discrimination means the legislation is per se unconstitutional, it is significant to recognize these forms of discrimination.  Overlooking any form of discrimination may be fatal to the regulation and ultimately to the environment.
In Philadelphia
 the state was trying to control the import of waste.  In C&A Carbone, Inc. v Town of Clarkstown, N.Y
. the state had imposed a ban on exports.  The Carbone case involved a Town of Clarkstown ordinance which basically required that all ordinary garbage found within the town, even imported garbage, be delivered to a privately run transfer station for ultimate disposal elsewhere. The town guaranteed this transfer station a minimum volume of waste, and thus an assured profit amortizing the cost of the facility which the town could eventually purchase for one dollar. The town's promise of waste delivery was backed by its flow control ordinance which, in this case, required that the non-recycled waste from plaintiff C&A Carbone's recycling facility be brought to the town-designated facility. Thus, plaintiff C&A Carbone's (non-recycled) garbage, both locally generated and imported, were effectively co-opted by the town by requiring delivery to its preferred vendor. The ordinance forced C&A Carbone to lose control over its stock-in-trade, the local and interstate garbage it was processing, by requiring it to deposit its garbage with the towns’ higher priced vendor.  In effect, Clarkstown created one point of exit for all garbage generated or coming into the town, with a private toll gate attached. Only the town's preferred vendor could "package" the garbage for export, and to exact any toll it wished. Under its arrangement with its preferred local vendor, Clarkstown was assured the presence of a transfer station to service the town, and would eventually receive title to the facility, all without the political burden of directly levying taxes to pay for this assurance.
  

In C&A Carbone the Supreme Court invalidated a town flow control ordinance, holding that the regulation impermissibly discriminated in favor of the town's preferred local vendor in waste management services. After the town dump closed, the Town of Clarkstown, New York, enacted its ordinance directing all "acceptable waste" found within its borders to a town-sponsored waste transfer station owned by a private company.  The justices in Carbone debated over whether the monopoly which the Town created in favor of the local vendor should be viewed in Commerce Clause terms, and whether the preferred vendor should be viewed as acting as a "quasi-public" agent for the Town. Ultimately, the Court determined that the Town's ordinance impermissibly discriminated against interstate commerce in favor of the local entrepreneur.


Solutions to environmental issues may be found on small-scale terms or at the State or local level more easily than at the larger national level.  Communication and information within the States or even an alliance or coalition among states, such as was in Massachusetts v EPA (amici curae) would tend to be more feasible and readily available than at the national level.  The United States needs an environmental movement that will drive communities to focus on fixing the environmental problems but also create new solutions by changing the hands of governance.   It is our fundamental right and ethical and moral obligation to secure our planet.  

The earth's climate and ecosystems are already being shaped by the atmospheric buildup of greenhouse gases and face inevitable, possibly profound, alteration.  In its most detailed portrait of the effects of climate change driven by human activities, scientist now predict widening droughts in southern Europe and the Middle East, sub-Saharan Africa, the American Southwest and Mexico, and flooding that could imperil low-lying islands and the crowded river deltas of southern Asia. It stressed that many of the regions facing the greatest risks were among the worlds poorest.  And it said that while limits on smokestack and tailpipe emissions could lower the long-term risks, vulnerable regions must adjust promptly to shifting weather patterns, climatic and coastal hazards, and rising seas.
  “Without such adaptations, it said, a rise of 3 to 5 degrees Fahrenheit over the next century could lead to the inundation of coasts and islands inhabited by hundreds of millions of people. But if steady investments are made in seawalls and other coastal protections, susceptibility could be sharply reduced.”
  
The 1,572-page detailed report was prepared by more than 200 scientists, and a 21-page summary was approved by officials from more than 120 countries, including the United States.  The conclusions came after four days of revisions by scientists and then an often grueling all-night discussions with government officials. There is an indication of shifting geopolitics on global warming, scientists credited the United States, which had for years expressed uncertainty in the science, with playing a constructive role.  In February 2007, the panel released its fourth summary of basic climate science, concluding with 90 percent probability that humans were the main cause of warming since 1950.

Cleaning the atmosphere of carbon emissions, obtaining clean and drinkable water, saving the rainforest ecosystem, protecting fisheries from extinction and many other related economic and environmental interests have become increasingly pronounced.  These issues affect all members of society be that a local, state, national or world level.  There are many opportunities for federalism to work for the environment.  However, there are also many obstacles, such as judicial activism and the Dormant Commerce Clause, in this context can prevent experimentation or solutions for reducing carbon emissions and environmental protection.  This essay shows instances where the Court is unpredictable, at times favors national environmental legislation at other times seems to favor local control.  The time for unpredictability has come to an end.  The United States must use federalism in favor of the environment not against it.

The States have a vested interest within their borders.  Forty states have their own hazardous waste site cleanup programs.  States are cleaning up hazardous waste sites faster and with less bureaucracy and the federal Comprehensive Environmental Response, Compensation, and Liability (CERCLA) or Superfund.  Minnesota is cleaning up sites for less than five million each and completing cleanups in relatively a short amount of years.  In 1995, New York, California, Wisconsin had each remediated approximately 200 sites.
  “That means that these three states had each cleaned up about as many sites as the entire federal program with no significant drop-off of public health protections.”
  In Michigan, the Department of Environmental Quality has been given an executive order to perform cost-benefit analysis of new rules.  The order also requires coordination with central executive office, this is the same scenario that should be happening at the federal level at the Office of Management and Budget (OMB).  National forests lose money on timber profits and have a poor consistent record of environmental protection; state forests, as seen in Montana, turn a profit on timber and have excellent environmental performance.
  Clearly, States have a greater interest in their residents than those at the federal level.
Current federal environmental regulatory law has been unsuccessful in protecting our environment, communities and nature. States must reject this regulatory line of attack and instead work to assert local control to protect the environment and the members of their community.  States should be left to their own sovereignty and allowed to do what they can for the environment by protecting, preserving and restoring our planet.  Or better yet, the federal and state governments should work together and help each other with ideas, suggestions, hybrid regulations, economic incentives, encouragement and a sense of unity.  In our federalist system, we are in this together, one way or another.  Sam Smith, author of several books about democracy, summarizes best when he stated:  

In a perverse way, our predicament makes life simpler. We have clearly lost what we have lost. We can give up our futile efforts to preserve the illusion and turn our energies instead to the construction of a new time. It is this willingness to walk way from the seductive power of the present that first divides the mere reformer from the rebel -- the courage to emigrate from one’s own ways in order to meet the future not as an entitlement but as a frontier. Above all, we must

understand that in leaving the toxic ways of the present we are healing ourselves, our places, and our planet.  We rebel not as a last act of desperation but as a first act of creation.
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