Environmental Racism: Discrimination in the Placement of Hazardous Waste 

By 

Courtney R. Stottler 

Environmental Law 

Fall 2008

I. INTRODUCTION 

Unfortunately for our society, hazardous waste sites are a necessity. However, they are a necessity that no one wants in their back yard. As a result, these unsightly, unwanted, and potentially dangerous sites are placed in neighborhoods that put up the least amount of resistance, which usually means poor, minority communities. These communities are targeted because of their lack of resources to fight the location of these hazardous sites and their enthusiasm for the job opportunities that these facilities offer to their poverty-stricken areas. Unfortunately for these communities, along with the potential for economic development and jobs opportunities comes an increase in health risks as these facilities pollute nearby land, water, and air, causing a significant health threats and detrimental effects upon the environment.  
This paper begins by looking at the history of the environmental justice movement and 
the statistical evidence that supports the existence of environmental racism. Part III describes various studies that display the correlation between race and hazardous waste sites, with the conclusion that race is the most significant factor in the placement of toxic waste facilities. Part IV explains the various theories behind why environmental racism exists. Although the focus of this paper is on environmental racism within the United States, as Part V discusses other of examples that exists within America, while Part VI expands the discussion to examples beyond our borders, pointing at examples that exist in countries such as India and China. Part VII analyzes the various remedial measures available to victims of this discriminatory trend in hazardous waste site placement. Part VIII concludes with an example of grassroots activism which the community of Bayview-Hunters Point, California successfully organized to prevent the siting of another pollution causing plant within their neighborhood. 
II. THE HISTORY OF THE ENVIRONMENTAL JUSTICE MOVEMENT

“Environmental justice” is a term that environmental activists began using in the 1980’s to describe efforts to promote equitable environmental policy without regard to ethnicity or income.
 Although it’s impossible to pin point an exact date of the start of the environmental justice movement, most commentators point to events beginning in the late 1960’s as the start.  In 1967, students from Texas Southern University protested the drowning death of an eight-year-old African American girl in a garbage dump located within a residential area in Houston, which prompted others to question the repeated practice of placing such facilities at the center of African American communities.
 Shortly afterwards, Rev. Dr. Martin Luther King was traveling to Memphis to support striking garbage workers in what is now considered an environmental justice struggle when he was assassinated in 1968.
 Mexican Americans became involved in the 1960’s as well, as the United Farm Workers’ union began addressing the struggles in the Southwest United States against pesticide poisoning in the workplace.
 
While the environmental justice movement began to gain momentum, right-to-know legislation passed in the 1970’s provided environmental activists access to information about hazardous materials located within their communities, which the activists began using to document the unbalanced health and environmental impacts in minority communities.
 Right-to-know laws affect not only the federal and state levels of government, but the local levels as well. Therefore, whenever a waste site or industrial plant attempts to open or expand, these right-to-know laws require the site or plant to give notice of the potential risks within the community.
 Armed with this information, community members began to gather and present this information, showing the strong correlation between hazardous off-site landfills and the racial make-up of the surrounding community.
 
Beginning in the 1980’s, Americans began to notice that it more than just a mere coincidence that hazardous waste sites were being placed in poor, minority areas. The environmental justice movement gained further momentum in 1982, as protesters laid in the streets in an attempt to put a stop to a newly recognized form of racial discrimination.
 The state of North Carolina had recently approved a landfill to be used for soil contaminated by polycholorinated biphenyls (PCBs) to be located within Warren County, an area that was more than 84% black.
 The protest, ultimately unsuccessful, resulted in more than 400 arrests, which brought the environmental justice movement national recognition as the first time anyone had ever been arrested for protesting a landfill.
 


III. STUDIES  

In addition to acquiring national attention, the Warren County protest also resulted in the first study documenting the correlation between race and the placement of hazardous waste sites. 
 One of the Warren County protesters arrested was a congressman from the District of Columbia, Representative Walter Fauntroy.
 Representative Fauntroy immediately brought the situation to the attention of United States General Accounting Office, prompting them to conduct a study on the racial demographics of hazardous waste sites. One year later, the General Accounting Office’s released a study entitled Siting of Hazardous Waste Landfills and their Correlation with Racial and Economic Status of Surrounding Communities which was comprised of an examination of four hazardous waste landfills in the Southeast United States, specifically EPA Region IV .
 The study found a strong correlation between race and the location of off-site hazardous waste landfills within Region IV, with three of the four landfills located within communities that were predominately Black, one of which was 90% Black.
 
Following the General Accounting Office’s report, in 1987, the United Church of Christ Commission for Racial Justice conducted a nationwide study entitled Toxic Wastes and Race in the United States which found that even when controlling for income, race is the most significant factor for off-site treatment, storage and disposal facilities.
 In the study, 415 communities surrounding the five largest commercial hazardous waste sites were examined finding that although poor people of any race were more likely to live near a hazardous waste site, race was the most significant factor in the location of the facility. 
 In fact, minorities were found more likely than whites to live near one or more of the 20,000 abandoned “uncontrolled toxic waste sites” that the EPA has identified as posing a present or potential threat to human health and the environment.

Additionally, the Commission on Racial Justice reported that more than fifteen million of the nation’s twenty-six million African Americans, as well as more than eight million of the nation’s fifteen million Hispanics lived in these communities with one or more abandoned, uncontrolled toxic waste sites.
 In response to this finding, Reverend Benjamin Chavis Jr., head of the Commission on Racial Justice as well as a fellow arrested protester in the 1982 Warren County, North Carolina protest, coined the term “environmental racism.” 
 According to Chavis, environmental racism is defined as “the racial discrimination in environmental policy making and the unequal enforcement of environmental laws and regulations.
 It is the deliberate targeting of people of color communities for toxic waste facilities and the official sanctioning of life-threatening presence of poisons and pollutants in people of color communities.”
 

In 1994, the United Church of Christ’s Commission for Racial Justice updated its 1987 study which produced similar results.
 Through its assessment of 530 commercial hazardous waste sites, the Commission for Racial Justice found even greater racial disparities in the demographics of people who live around such facilities. For example, from 1980 until 1993 the concentration of people of color in all zip codes with toxic waste sites increased from 25% to 31%.
 
This study was updated yet again in 2007, marking the 20th anniversary of its original 1987 study. Again, the Commission found that minority communities are still being utilized as a last stop for toxin storage. 
 In fact, their study demonstrated that people of color were more concentrated around hazardous waste facilities than previous studies had shown.
 Above all, however, race continues to be the dominate factor in facility locations. 


In a more region-specific study, Professor James L. Sadd and Thomas Boer of Occidental College studied the location of offsite treatment, storage and disposal facilities in Los Angeles County.
 As a result of their 1995 study, it was revealed that minorities were almost three times more likely than whites to live within one-half mile of Los Angeles County’s eighty-two registered treatment, storage and disposal facilities.
  Much like the findings of the United Church of Christ’s Commission on Racial Justice studies, Sadd and Boer found race to be the most significant correlating factor for the location of off-site treatment, storage and disposal facilities in Los Angeles County:

An economic argument could possibly be used to explain a finding that TSDF’s are more likely to be placed in economically depressed neighborhoods, but this is not the case in Los Angeles County. Given two neighborhoods of equal economic standing and with equal percentages of industrial activity, the community inhabited by a greater number of minorities will be more likely to have a TSDF in its midst. 


 Boer further reported that in certain South Central Los Angeles communities, residents live within a one-mile radius of “six or seven” hazardous waste sites.

IV. THE THEORIES BEHIND ENVIRONMENTAL INEQUALITY 
Although the above mentioned studies clearly demonstrate that minorities are 

over-represented in communities with the largest number of uncontrolled toxic waste sites, these studies fail to answer the question as to why this trend exists. While several causes have been suggested, four possibilities are consistently argued to explain environmental inequality:  political powerlessness, residential segregation, inconsistent land values and disproportional enforcement of environmental laws. 
A. POLITICAL POWERLESSNESS

In many states, the hazardous waste site selection process begins when the private sector chooses a location for its proposed facility.
 Due to the fact that the proposed sites chosen to be located near neighborhoods of white people with high socioeconomic status face strong public opposition, there is a limited supply of land on which these facilities can be located.
 Middle and upper-class areas have high political clout and are especially active in preventing hazardous waste facilities within their communities.
 Attempting to fight this powerful political opposition can result in costly delays for these waste disposal companies and their developers.
 Minority communities, on the other hand, do not have the political influence or financial resources necessary to successfully petition against waste-site placement within their neighborhoods.
  Therefore, these waste-management firms take the path of least resistance and place these hazardous waste facilities in minority communities. 

In some instances, industry specifically targets these communities for their development plans. For example, Cerrell Associates, a California consulting firm, identified “lower socioeconomic neighborhoods” in “heavy industrial eras with little, if any, commercial activity” as ideal locations for sites, and advised the industry to avoid sites in “liberal, middle-to-high class neighborhood where political opposition would be the greatest.”


Furthermore, the requirements put in place to ensure equal opportunity for all members of a community to be involved within the decision making process oftentimes deny residents their right to be heard when hazardous waste site selections are chosen. In most states, permit applications must publish a formal notice of the proposed facility in local newspapers to give communities members the opportunity to comment or learn about the facility.
 However, this process is not sufficient for the low income communities in which these facilities are likely to be placed. Community members in these areas often suffer from low literacy levels and therefore its unlikely citizens will even be aware a notice exists, let alone have the ability to read and understand it.

Besides being politically powerless, these communities are also more willing to accept the hazardous environmental conditions when offers of compensation, such as jobs, are made in exchange for their acceptance.
  This time-honored practice, known as “environmental blackmail” or “environmental extortion” involving offers of financial incentives and increased employment opportunities in exchange for environmental tradeoffs, is commonly used by businesses hoping to move into a financially failing community.
 Residents are then forced to choose between being able to provide financially for their family or being able to protect their families health, as hazardous waste facilities promise increased employment opportunities and host fees for their community in exchange for being able to locate their facility in the area. Consequently, because industries challenged with polluting practices often threaten plant shutdowns and job cutbacks in order to pay for the pollution cleanup, poor communities are more willing to withstand the environmental hazards that other higher socioeconomic communities would not tolerate.
 
B. RESIDENTIAL SEGREGATION 

Residential segregation is another theory used to explain the environmental inequalities 
that exist within minority neighborhoods.  This form of segregation concentrates poverty and economically isolates people.
 As the 1990 census demonstrates, whites made up more than half of the population living in poverty areas. 
 However, they comprised a higher portion of those living outside those areas, which was not the case for Blacks or Hispanics.
 Four times as many Blacks and three times as many Hispanics lived in poverty areas than lived outside of them. 
 Because poor whites are more likely to live in economically varied areas, they are also more likely to benefit from the political influence of their higher socioeconomic neighbors.
 

C. LOW LAND VALUES 

In addition to segregated neighborhoods, the mean value of the owner-occupied homes 

within these neighborhoods is a significant factor in the location of the hazardous waste facilities.
 A smaller pool of willing buyers in minority areas lowers housing prices, thereby lowering land values. 
 Moreover, the waste site selection process often focuses on industrial, or rural communities, which are predominately populated by minorities, as opposed to suburb areas which are predominately white.
 Because land values are lower in heavily industrial and rural communities, developers seeking to reduce costs are more likely to propose and then build their hazardous waste sites in these areas.

The effect of low land values, in turn, creates a vicious cycle: once a neighborhood becomes host to industry, land values plummet. As a result, a community that already has reduced land values because of its high population of minorities, becomes a community with even lower land values because it has a preponderance of industry, attracting more industry, compounding the negative effects on land values in minority communities.
 Therefore, the dynamics of segregation, by allowing poor whites to benefit from the middle-class resistance to hazardous waste facilities, and lowering land values in minority neighborhoods plays a role in the disproportionate siting of these facilities in minority areas.

D. DISPROPORTIONAL ENFORCEMENT OF ENVIRONMENTAL LAWS 
Unequal enforcement of environmental laws also contributes to the presence of 

environmental racism in the United States. In 1992, the National Law Journal published a study finding that people of color are not protected to the extent that whites are under the enforcement of environmental laws. 
 Specifically, the Journal’s study found that penalties applied due to hazardous waste laws in white communities were about 500% higher than penalties applied at similar sites in communities of color.
 Additionally, under Superfund, it took communities of color 20% longer to be listed as a priority clean-up site, than it did for white communities.

Consequently, poor, minority communities are targeted for hazardous waste sites on four fronts. First, because minorities often live in segregated residential areas, members of industry are attracted to their communities due to the lower land values found within the area. Once a site is proposed within those neighborhoods, the poor economic status of its residents reduces their political influence and resources to oppose the site. Finally, because they are unable or perhaps even unwilling, due to financial constraints, to fight off the proposed site, unequal enforcement of environmental laws leaves these poor, minority communities without any means to prevent the spread of hazardous waste facilities in their area. 
V. OTHER EXAMPLES OF ENVIRONMENTAL RACISM WITHIN THE UNITED STATES 
Not only are minority communities exposed to a disproportionate amount of 

environmental hazards through the location of their homes, but also through their employment as well. Minority populations perform jobs with the highest amounts of environmental hazards, such as pesticide-intensive farm labor.
 Approximately ninety percent of the two million farm workers in the United States are people of color, which includes Chicanos, Puerto Ricans, Caribbean blacks and African Americans. Each and every day, farm workers and their families are directly exposed to pesticides, causing serious health risks. Workers mix, load or apply pesticides themselves or perform hand labor tasks in areas that have been recently exposed to pesticides from direct spray, drift or contact with pesticide residues on the crop or soil.
 Family members of farm workers are also at risk for pesticide exposure when children play in treated fields or outdoor play areas exposed to pesticide drift or even when their parents “inadvertently ‘take home’” pesticide residue on their hair, skin or clothing.
 Estimates predict that over 300,000 farm workers suffer from pesticide-related illnesses each year.
 Because of their daily exposure to dangerous toxins, the U.S. Bureau of Labor Statistics has found that agricultural workers suffer from the highest rate of chemically related illnesses than any other occupational group.

A. FARM WORKERS: ENVIRONMENTAL RACISM ON THE JOB


Despite decades of protest, farm workers in the United States are still not afforded the same protection and benefits as laborers in other industries. Federal standards place a larger emphasis on consumer protection rather than the protection of workers who come into direct contact with foods exposed to harmful chemicals found in pesticides and insecticides. For instance, the Food Quality Protection Act provides “a health-based ‘reasonable certainty of no harm’” standard of protection for consumers whereas the Federal Insecticide Fungicide and Rodenticide Act only utilizes a cost-benefit analysis standard for occupational protection.
Additionally, workers who complain due to illness related to pesticide exposure are often denied workman’s compensation claims or faced with employer retaliation for filing such claims, discouraging many workers from reporting such environmental hazards in order to maintain employment.
 Finally, those brave enough to complain have found unequal enforcement of environmental and employment rules and regulation leave them with no avenue of legal redress. Agencies that handle complaints related to employer violations of pesticide safety rules oftentimes fail to respond in a timely manner, interview the complainant, review medical records or take samples of clothing and field residue to verify exposure.
 
B. NATIVE AMERICANS: LAND AND ENVIRONMENTAL EXPLOITATION 
Unfortunately, the phenomenon of environmental racism within the United States is 

not new to Native Americans. Native Americans began their struggle for self-determination in land use decisions when Europeans first arrived over 500 years ago. 
 Ever since, Native Americans have faced challenges regarding land and environmental exploitation, most commonly the resistance of resource-extractive land uses.
 In the late 1980’s Congress gave Native Americans tribes the authority to adopt their own standards and regulations and permitted the tribes to make contracts with the Environmental Protection Agency controlling the use of waste dumping on Indian lands.

Because of their quasi-independent status, Native American reservations are not covered by strict state environmental regulations.
 Therefore waste-disposal companies, in an effort to avoid state regulations, prey upon the often economically depressed reservations and target Native lands.
 Utilizing techniques such as offers of economic incentives and job opportunities, waste disposal companies have been attempting to convince Native Americans to permit dumping upon their reservations in exchange for the promise of improved economic conditions.
 As of 1992, more than 100 reservations had been approached by waste-disposal firms.
 In 1991, a Connecticut-based company proposed to build a 6,000 acre municipal landfill on the Rosebud Reservation in South Dakota. The landfill would draw in waste from other areas to be dumped on Sioux land. Fortunately, local residents were able to organize and form the Good Road Coalition, which appealed to the Tribal Council to rescind the contract signed with the company, ultimately blocking the construction of the landfill.

V. GLOBAL ENVIRONMENTAL RACISM  

The detrimental affects of environmental racism are not insulated within the borders of

the United States. Other first world countries are playing their part in what has been termed “toxic trade” with third world, developing countries. Nations such as the United States, Great Britain and France sell their toxic trash to developing nations whose lax environmental laws allow for the recycling of hazardous materials in order to salvage valuable metals to sell for profit. Examples of this “toxic trade” between nations include e-waste disposal sites and ship breaking yards. 
A. E-WASTE DISPOSAL SITE: OUT WITH THE OLD, IN WITH THE NEW
Each year, millions of computers, cell phones and other types of electronics are 

purchased each year, as newer, improved versions are placed on the market, making the previous version the consumer owned obsolete. As consumers transition from the old electronics to the new, landfills across the country are filling with electronic waste or what has been now been termed “e-waste.” According to the EPA, in 2006 Americans removed over 300 million electronic devices from their homes.
 With computers consisting of almost 250 million of that figure, e-waste is now the fastest growing part of the municipal waste system.
  But as e-waste continues to accumulate causing this nation’s landfills reach maximum capacity, other locations are needed for our technological trash, with poorly regulated, developing nations as prime targets. Each year, large quantities of used electronic items are imported by developing countries such as China, India, Cambodia and various West African nations where they are improperly handled and recycled, placing humans and the environment at risk.
 

In today’s fast-paced world, electronic devices are purchased more frequently every day. With the upcoming transition from analog to digital signals for televisions, consumers will only be more inclined to discard their used home entertainment equipment, adding to future e-waste buildup within the United States.
 Unfortunately as e-waste accumulates, more and more states are passing laws prohibiting used electronics in landfills because of the toxic substances contained within them.
 In addition, for states that have not yet prohibited e-waste disposal within their landfills, the high cost of recycling has also contributed to exportation of electronic waste. Consumers have to pay fees to have their electronics recycled or refurbished domestically because the cost of recycling/refurbishing is higher than the actual revenue received from the recycled products.
 Not only is the recycling process labor intensive, but it also requires further processing in order to obtain the valuable metals within the electronics which involves expensive equipment in addition to the added expenses associated with handling and disposing of the toxic components.
 These toxins include cathode ray tubes or CRTs, found most commonly in computers and television monitors, which contain heavy metals such as lead, barium and cadmium which have been known to cause damage to the human nervous and respiratory system. In addition, flame retardant plastics, used in electronic casings, release particles that can damage human endocrine functions.
  

On the other hand, exporting these items allows domestic recyclers to profit from the sale of e-waste to foreign, developing nations without the cost or risk associated with domestic disposal of these products. This exportation and subsequent recycling can be done responsively, leading to the viable and productive use of used electronic devises in developing nations as well as aiding the high overseas demand for the raw materials found within these devices.
 However, when the recycling is done irresponsibly, both humans and the environment are put at risk. It’s not that e-waste itself is toxic. In fact, according to the EPA “nearly all substances of concern in an electronic appliance are in solid, non-dispersible form, so there is no cause for concern with respect to human exposure or release into the environment through normal exposure.”
 Risk only becomes a factor when these products are “improperly disassembled or incinerated.”
 It is then that toxic substances found within e-waste such as lead, mercury, and cadmium fail to break down once released into the environment.
 

Unfortunately, recent surveys made on behalf of the United Nations found that used electronics that are exported from the United States to many Asian countries “are dismantled under unsafe conditions, using methods like open-air incineration and acid baths to extract metals such as copper and gold.”
 Once these electronics are imported, recyclers and refurbishment companies examine the items to determine how to use them to extract the most profit.
 Products that work are resold, other products are repaired and refurbished while broken units are disassembled into component parts, usually by hand.
 After being disassembled, metals and plastics are recovered using methods that lead to pollution and contamination.
 For example, workers often burn plastic coatings off wires to recover copper and submerge circuit boards in open acid baths to extract gold and other metals, while completely unsalvageable parts are burn in open air.

China, with its rapidly growing economy and increasing need for raw materials, is a prime example of a country utilizing unsafe methods to uncover valuable metals in this toxic trade.
 Once the electronics arrive in China, they are disassembled by hand. Then, open air burning and acid baths are used to recover metals, while residual toxic waste from the operation is simply discarded to allow pollution to seep into the ground and water sources.
 
With these unsafe practices comes the detrimental affects on human health. A study conducted by a Chinese medical school published in the 2007 Journal of Environmental Health Prospectives found that children in Guiyu had lead levels fifty percent higher than the limit established by the Center for Disease Control and Prevention in the United States.
 These children also had a fifty percent higher lead levels than children in neighboring areas where electronics are not being dismantled.

B. SHIPBREAKING YARDS: TOXIC NAUTICAL SCRAP

Much like the recycling of outdated electronics, each year hundreds of ships are 

retired from their duties to be scrapped at ship breaking yards located near various ports throughout the world. On average, ships last twenty to thirty years
. As they near the end of their life, these ships are sold and dismantled to recover the steel that covers almost 95% of the ship.
 This highly profitable exchange brings in $1.9 million dollars per ship for shipowners.
 

In addition to the large amounts of steel are large amounts of hazardous materials such as asbestos, lead, and PCB’s. While the practice of dismantling ships originated along the shores of Europe, the increasing costs of complying with environmental health and safety standards has influenced the shipping industry to move to third-world Asian nations, were regulations are lax and or rarely enforced. 

A recent example of this type of toxic trade involved the French Aircraft 
carrier Clemenceau. In late 2005, the military vessel left France in route to the shipbreaking yards in Alang, India, stirring an environmental controversy along the way.
 Greenpeace and other organizations campaigned to stop the ships movement to India, declaring that its quantities of hazardous waste such as asbestos, PCB’s and other heavy metals “deemed the shipment illegal trade under the Basel Convention.”
 On February 15, 2006, President Chirac announced his decision to call back the decommissioned ship and also announced that France will work to develop a European infrastructure for decontaminating European ships before sending them to scrap yards in Asia.
 

In what was termed “a huge environmental victory” by Pascal Husting, Executive 
Director for Greenpeace France, the Clemenceau decision seems to have influenced other nations in the stand against toxic ship trade.
 One day after President Chirac’s decision to call back the Clemenceau, the Banglashi Minister of Environment announced that his government would not be allowing the heavily contaminated ship SS Norway to enter Bangladesh waters before being fully decontaminated.
 The ship reportedly contained over 1, 250 tons of asbestos and other toxic materials.
 
While Clemenceau might have been one of the largest ships to be sent for 

scrap, it, unfortunately, is just part of the global trend within toxic trade. According to Greenpeace UK, “every year a vast decrepit armada” containing large amounts of toxic substances such as asbestos, PCB’s and heavy metals ends up in Asian ship breaking yards (Bangladesh, India, China and Pakistan) where they are dismantled using methods that place human health and the environment at risk.
 

VII. AVAILABLE REMEDIES 

Minorities not only face an uphill battle when it comes to the unequal exposure to environmental risks, but also in the legal remedies available to remedy the official racial discrimination. Historically, victims of environmental racism have attempted to find protection under common law claims, environmental statutes, the Equal Protection Clause, the Civil Rights Act of 1964 and through the administrative process.
  However, each of these avenues are ridden with problems that provide little success for plaintiffs attempting to achieve environmental justice. 
A. COMMON LAW 

One of the first remedial measures available to plaintiffs attempting to fight the siting of undesirable land uses was to bring a common law nuisance claim based on property rights.
 For instance, three years before the Warren County protest failed to stop a PCB landfill from being located in the area, adjacent landowners attempted to bring common law nuisance claims.
 However, the claims were quickly dismissed because the Toxic Substances Control Act authorizes the disposal of PCBs.


Common law claims have many shortcomings when it comes to attempting to remedy instances of environmental racism. Oftentimes it’s difficult to prove causation due to the lack of data regarding the health effects of pollution.
 In addition, courts are more likely to find company practices reasonable when they are done pursuant to a valid environmental permit.
 Procedural matters, such as applicable statute of limitations, can also get in the way of a plaintiff’s common law claim. Finally, nuisance claims only offer damages for relief, which does not stop a hazardous waste site from polluting.
 
B. ENVIRONMENTAL STATUTES 


A second avenue available to victims of environmental racism are state and federal environmental statutes. Both federal and state environmental laws contain procedural limitations and when these limitations are violated, minority plaintiffs are given status under the statute, providing them with the opportunity to stop the siting of a hazardous waste site based upon noncompliance with the statute.
 

NEPA, the National Environmental Policy Act is the primary federal environmental law which the public can use to challenge environmental decisions.
 While the Act contains a number of procedural limitations that can be used to challenge a siting decision, its only remedy is an order for the defendant to repeat the decision making process, which can turn out to be unfavorable to the plaintiffs.
 Also, NEPA actions focus on one site or permit at time, without considering the impact of surrounding sites which may each comply with NEPA but together create detrimental problems to the community. And while NEPA requires public participation, the technical reports and requirements are difficult for educated citizens to understand, let alone the poor, oftentimes illiterate residents of the community selected as the potential site.
 

Federal laws also tend to be too general, too broad to effectively address the needs of local residents.
 Federal regulations often set standards that fail to take aggregate effects into account and only provide equitable relief to plaintiffs.
 Also, civil penalties imposed upon statute violators are redirected to the federal treasury, not available to the individual victims.
 
C. EQUAL PROTECTION CLAUSE OF THE 14TH AMENDMENT 

Minority plaintiffs have also attempted to bring civil rights claims under the Equal Protection Clause of the 14th Amendment as a way to achieve environmental justice. As the Supreme Court stated in Washington v. Davis, “the central purpose of the Equal Protection Clause of the Fourteenth Amendment is the prevention of official conduct discriminating on the basis of race.”
 However, the burden of proof placed upon minority plaintiffs in Equal Protection claims requires a showing that the siting decision was made with discriminatory intent.
 To prevail, a plaintiff must establish that race was the motivating factor in the decision and that the decision was made because of its adverse effect on the racial group.
 In many cases, this means that even though the siting decision resulted in a clear, discriminatory impact upon a minority community, without a showing of specific discriminatory intent in the decision making process, the Equal Protection claim will not prove to be successful. 

By requiring a showing of discriminatory intent in order to prove racial discrimination under the Equal Protection Clause, minority plaintiffs are placed at a severe disadvantage. Not only does this shift the burden of proof to the party with the least amount of access to the documentation needed to support a claim of discriminatory intent, but it is also much more difficult to prove a systematic pattern of discrimination by a particular government agency or industry.
 Subsequently, Equal Protection claims provide little to no benefit to those suffering from discriminatory site selection practices. 

D. TITLE VI OF THE CIVIL RIGHTS ACT OF 1964

Fortunately for minority plaintiffs, where the Equal Protection Clause fails, the Title VI of the Civil Rights Act of 1964 prevails. Title VI provides an implied private right of action to those who have been discriminated against on the basis of race, color or national origin in federally funded programs or activities.
  Specifically, Title VI requires each federal agency to enact regulations that guarantee recipients of agency assistance do not use federal funding nor methods of choosing a site location in a racially discriminatory manner:


A recipient shall not use criteria or methods of administering its program which have the effect of subjecting individuals to discrimination because of their race, color, national origin, or sex….A recipient shall not choose a site or location of a facility that has the purpose or effect of excluding individuals from, denying them the benefits of, or subjecting them to discrimination under any program or activity to which this part applies on the grounds of race, color or nation origin or sex.
 

And unlike claims brought under the Equal Protection Clause, proof of discriminatory intent is not necessary to show a Title VI violation. Instead, as the Supreme Court held in Lau v. Nichols and later affirmed in Guardian Ass’n v. Civil Service Commission of New York, a showing of disparate impact is enough to show a violation of regulations that implement Title VI.
 In fact, many federal agency regulations that implement Title VI specifically state that discriminatory effect or disparate impact is enough to prove a violation.
 

Although Title VI claims may appear to be more practicable, they too come with limitations. One of the major setbacks is that Title VI is only applicable to federally funded activities or programs. Therefore, state agencies and programs are only subject to Title VI if they receive a sufficient amount of federal aid.
 Likewise, private parties and local government agencies may be immune to Title VI requirements if no nexus to federal funding is found.

E. ADMINISTRATIVE CLAIMS 

Plaintiffs can also avoid going to court by bringing Title VI claims through the administrative process. Due to the fact that many environmental racism plaintiffs are poor, going the administrative route is more feasible because a lawyer is not necessary.
 All that is needed to file an administrative complaint with the Environmental Protection Agency is a letter alleging a discriminatory action or impact on the basis of race, color or national origin by a recipient of federal funds.


While administrative claims may be more economically feasible, they have drawbacks as well. Complainants have no role in an administrative action and have absolutely no realistic time limits within which to expect a response.
 In addition, because the only penalty imposed by the EPA upon those found in violation of Title VI is a termination of federal funding, the remedies available under the administrative process do not directly benefit the plaintiffs.

VIII. GRASSROOTS MOVEMENTS: BAYVIEW-HUNTERS POINT, CALIFORNIA

Oftentimes grassroots, community organization efforts to prevent environmental inequality are viewed as futile attempts against a stronger, more powerful foe, industry. However, there are instances where David beats Goliath and a community is saved from falling victim to further environmental abuse. A great example of this is Bayview-Hunters Point, located in Southeast San Francisco, California where communities teamed up with two legal clinics to prevent the siting of a third power plant in their already heavily polluted area.
 

Historically, Bayview-Hunters Point had been utilized as a dumping area for area industry beginning in the early 1900’s.
 Starting with slaughterhouses and related meat-processing industries, the area later became home to various wrecking yards, junk yards, steel manufacturing, power generation facilities and the Hunters Point Naval Shipyard.
 With the influx of industry came job opportunities and after WWII, large numbers of African Americans moved to the area because of the employment opportunities with the Naval Ship Yard.
 With a total population of just over 28,000 residents, the Bayview-Hunters Point community is dominated by people of color, with African Americans consisting of 62% of the population.
 After the shipyard closed in 1978, however, nearly 10,000 jobs were lost, causing a drastic increase in the unemployment and poverty levels throughout much of the 1980s and 1990s.
 Now, more than thirty percent of families within the community live in poverty and the neighborhood’s median income is $20,000 less than that of residents citywide.


Dominated by industry, minorities and a high poverty rate, this area is also maintains a disproportionate number of toxic chemical sources. With only 3.79% of the population of San Francisco, Bayview-Hunters Point has 100% of the Superfund sites, 12.67% of the hazardous waste generators, 33.33% of the waste water treatment plants, 33.98% of the underground storage tanks, and 60% of the Bay discharge sites.
 Additionally, the two power plants located within Bayview-Hunters Point jointly dump 44 tons of particular matter, 418 tons of carbon monoxide and 2,381 tons of nitrogen oxide directly into the community.
 Even at levels below the current standard, particulate matter is responsible for serious health affects such as increased mortality rates, asthma attacks, and respiratory disease. The Southeast Health Center, located in Bayview-Hunters Point, has reported respiratory symptoms as the most common reason for a clinic visit.
  Most problematic of all were the significant cancer levels in the community. Breast cancer levels in the San Francisco Bay area are among the highest in the world and the Department of Health concluded that when compared to San Francisco, Bayview-Hunters Point had double the number of cases among African-American women below the age of fifty.


With already a disproportional amount of power plants within the community, the San Francisco Energy Company proposed siting yet another plant in the area, which would give the neighborhood more power plants than any area its size in the nation.
 In 1994, the San Francisco Energy Company applied to the California Energy Commission for a permit to locate and develop a natural gas-fired co-generation facility which would not only be one of the largest fossil fuel facilities in the state of California, but would also be located within one mile of the two existing energy plants in the area.
 If granted a permit, the plant would be certified to emit up to 300 tons of air pollutants each year, including over 49 tons of PM10 emissions (particulate matter less than 10 microns in size).
  Additionally, the plant would also emit benzene, formaldehyde, aqueous ammonia and other carcinogens.
 

In an area already plagued by high rates of asthma, chronic bronchitis and other severe health effects, these numbers were a cause for concern. Many residents of Bayview-Hunters Point were outraged by the proposition to host yet another power plant in their community. Other residents, however, fell prey to the environmental extortion techniques utilized by SF Energy, who promised employment opportunities and money for the community. SF Energy announced that is expected to fill half of its construction and operation jobs from within the community in addition to payments of $295,000 per year to the community for the life of the project.
 The company even went as far as paying seventy-five homeless people to attend hearings on the plan to show their support for the project.
 

Outraged community members took advantage of the public hearings conducted by the California Energy Commission not only to voice their own concerns about the addition of yet another plant in the area, but to educate the Commission and public at large about the environmental inequalities within their neighborhood.
 Community activists created their own profile of toxic sites within the community, which prompted other government agencies to initiate a community-wide health assessment.
 They also introduced testimony about the principles of environmental justice during the hearings. Afterwards, Commission members admitted their failure to take possible racial impacts into account when analyzing a proposed facility site.
 Ultimately the community urged the commission to issue a moratorium on the siting of new polluting facilities within Bayview-Hunters Point until causation for the cities numerous health issues could be determined.


Despite strong opposition, however, the California Energy Commission voted to approve the project in March of 1996, contingent upon the city of San Francisco Board of Supervisor’s approval. Community members continued their fight in front of the Board of Supervisors, arguing in addition to health concerns, lowered aesthetic and property values as well.
 This time around, the community’s efforts were successful. On June 18, 1996, the San Francisco Board of Supervisors voted unanimously to adopt a resolution urging Mayor Willie Brown to instruct all city agencies not to take any action that would permit construction of the proposed power plant.
 In making its decision to vote against the plant, the Board pointed to the high breast cancer rates and disproportionate concentration of toxic industries in the community as compelling factors in their decision. 

IX. CONCLUSION 

For better or for worse, hazardous waste is an evitable byproduct which must be placed somewhere. Although everyone in society contributes to its creation, studies have shown that more often than not, minority communities are disproportionately chosen to house the waste. In fact, race has been proven to be the single most significant factor in hazardous waste site decisions and because of their low economic and political status, minorities are left with little choice than to accept the environmental hazards being placed in their neighborhoods. 


Unfortunately, environmental racism extends beyond just siting hazardous waste sites in minority neighborhoods located in major metropolitan centers. Native American reservations across the nation are being targeted as members of industry attempt to circumvent state environmental regulations. Farm workers are also facing disproportionate exposure to hazardous chemicals due to regulations which place a higher emphasis on protecting those who consume the food, rather than those who come into direct contact as its being harvested. Third-world, developing nations are frequently targeted as potential dump sites as countries such as the United States find themselves without the landfill space to house the ever-growing amounts of hazardous waste produced within them.


While there are legal avenues available to minority plaintiffs attempting to achieve environmental justice, each has its flaws. Common law claims fail because the pollution is being done pursuant to a valid permit. Statutory claims often involve overly broad statutes which fail to address local issues or the aggregate impacts of pollution. Because of the high burden placed upon plaintiffs to prove discriminatory intent, Equal Protection claims are rarely successful as well. Although minority plaintiffs have had success by showing violations of regulations that implement Title VI of the Civil Rights Act of 1964, it is only applicable to federal agencies and programs and state agencies and programs receiving sufficient amounts of federal aid. Finally, although administrative claims are sometimes the most feasible means of redress available to victims of environmental justice, they leave the complainant powerless to the whims of the administrative agency’s investigation, with little to no relief if a violation is found. 

What has proved to be most helpful, and perhaps what environmental justice activists should advocate, is a more grassroots approach, much like the approach taken by the residents of Bayview-Hunters Point, California. With a focus on local organization and help from legal clinics, a poverty-stricken area, dominated by industry was able to halt the addition of yet another pollution-producing plant in their neighborhood. Perhaps by going to back to the roots of environmental justice movement, starting on the local level through community organization and public education efforts, victims of environmental justice would receive just as much success without the necessity of judicial involvement. 

In the end, environmental justice will never be achieved without a change in the way human beings think and act when it comes to the treatment of each other and the Earth. Much like plants, animals, and habitats are suffering from the careless of human beings, so are humans suffering from the intentional discriminatory acts committed against each other. Racial discrimination that once severely divided the United States still exists and is continually being reinforced through decisions regarding the placement of hazardous waste.  Until society ultimately stamps out the careless attitudes regarding the environment and the racial prejudices regarding each other, true environmental equality will cease to exist. 
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