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“It is immoral that adults should want children to fight their wars for them…There is simply no excuse, no acceptable argument for arming children.”
-Archbishop Desmond Tutu
 
1. Introduction

Today will be remembered as a dark time in the history of humanity – the day the world neglected child soldiers. An estimated 300,000 children
 in 19 countries
 struggle to survive the reality of actively participating in armed conflict. Those that live through the experience have stories so horrific they are almost unbelievable.
 There are often obvious physical injuries from fighting, training exercises, and beatings.
 Mental and emotional damage to these young psyches will impact these children for the rest of their lives. The global community has become so interconnected that the devastation resulting from the use of child soldiers will affect everyone.


The use and recruitment of child soldiers is a problem the world can no longer afford to approach haphazardly. Political, judicial, and cultural systems are developing and expanding on an unprecedented international level. The speed of change has resulted in advancements including the ability to rapidly share technology, news, and creative ideas. However, this growth has also led to confusion as problems develop faster than solutions. The problem of child soldiers is no exception. To make the situation even more difficult, it is a complex issue existing in a web of cultural, political, societal, and judicial deficiencies. The causes and consequences of child soldiers are being felt in all these areas. 


Many positive steps have been made towards accountability, particularly in the last 12 years with the creation of the International Criminal Court (“ICC”). Currently, a landmark case is in front of the ICC, with the defendant being charged with the war crime of recruitment of child soldiers. This Court, coupled with numerous sources of law criminalizing the use of child soldiers, demonstrates that the world is legally able to end the use of child soldiers in armed conflict. The ICC and international criminal law still present challenges, however, as advocates continue to fight for the freedom of children and for the punishment of those who would use them to fight the battles begun by adults.


This paper offers a comprehensive examination of the complexities of this situation, with an emphasis on ending impunity for perpetrators of child soldiers. It is not meant to overwhelm, but rather to demonstrate the attention and cooperation needed to address all the intertwined issues of the situation. The examination begins with the causes that result in child soldiers, followed by the legal aspects of holding adults criminally responsible. The role of the United Nations and international community is also addressed. The use and recruitment of child soldiers is a multi-faceted problem that must to be approached from a variety of perspectives simultaneously if it is going to be overcome.  

2. Definition of a “Child Soldier”


In the international community, a “child” generally refers to a person under the age of eighteen.
 This age, however arbitrary it may appear, has been customarily followed because the “law assumes a basic capacity to make responsible choices is a prerequisite to the meaningful exercise of choice rights.”
 Setting an age restriction is an attempt to protect children not yet mentally developed enough to make significant decisions.


Prevailing international law, however, sets fifteen as the minimum age for military recruitment and participation in armed conflict.
 A standard age for recruitment continues to be debated in the international forum.
 The law should be uniformly changed to eighteen because “children are enlisted as soldiers because they are easily manipulated, are not fully aware of the dangers and have unformed notions of right and wrong.”


In many places, especially those with weak administrative systems, identifying the age of some recruits has been difficult.
 Children may not know how old they are or have any documentation of their birth. In some situations, though, it remains frustratingly obvious that children are being used as soldiers. Children as young as nine years old have been documented combatants.
 Therefore, adopting the higher age of eighteen would decrease the ability to hedge on the age of recruits. In reality, regardless of what age is set by international law, a difficulty in accurately identifying compliance with an age threshold will remain challenging.


In addition to an established age for defining a child soldier, the role the child plays in the conflict must also be addressed. Children can be involved in armed conflict in a variety of capacities. They can actually be armed with guns or other weapons and sent to fight. They might be used as part of a security detail or as guards.
 Children have also proven, regrettably, to be effective in espionage due to their small size and unobtrusive appearance.
 Perhaps the most “fortunate” of children that are involved contribute in the form of manual labor: cooks, messengers, porters, and mine sweeps.
   


The role of girls in armed conflict is particularly troubling.
 Girls are often used as sexual slaves, wives and concubines to soldiers.
 When these young girls become pregnant, the resulting children are often stigmatized and labeled as “rebel babies.”
 Rape and sexual violence is a favored war tactic that has gone relatively unpunished. In the Democratic Republic of the Congo, children account for an appalling 33 percent of all rape victims.
 With so many horrendous atrocities going on in these conflict areas, punishment for these increasingly commonplace sexual violence crimes has decreased due to lack of resources and other challenges.


 Regardless of the manner in which a child is used during armed conflict, the child should be considered a recruit and soldier for purposes of criminal punishment of those who oversee them. Any of these capacities contribute to the effort of the armed group that they are assisting. In this paper all children under the age of fifteen, whether or not they are positively identified as to their age, will be referred to as a “child soldier” irrespective of their particular role in the conflict. 

3. Root of the Problem - How do children become soldiers?


Perhaps the most critical of advance in eliminating the use of child soldiers is identifying the avenues that cause children to become involved. Steps can be made to address the underlying catalysts of such an outcome once they are detected. Poverty and an unstable society contribute to creating the type of environment that produces child soldiers. Parents, recruiters, and the children themselves are left with fewer options in tumultuous societies. Forcible abduction, abandonment, persuasive recruitment, or volunteering are also primary avenues for a child to become a soldier. 


Poverty is a primary underlying factor in armed conflicts. Combined with other environmental influences, poverty creates a power vacuum, leading to widespread frustration.
 In addition to the creation of the conflict itself, poverty is also a common denominator in the recruitment of the child soldiers. Destitution ripens the conditions for all of the possibilities of child soldier recruitment. Most child solders are from poor societies and disadvantaged families.
 Regardless of how a child ends up in the service, the children affected are generally those already dealing with impoverished circumstances. 


Forced abduction is the most obvious means of recruitment of child soldiers.
 A group commits compulsory induction using threats or physical force.
 Particularly in prolonged conflicts, armed groups become desperate to fill their ranks.
 The result is wars being fought today by children.
 Such abduction occurs right off the streets and out of the schools.
 Children have been removed from buses, cars, churches, and marketplaces while being held at gunpoint.
 The children are quickly taken away and compelled into service. Even parents who find out about the abduction of their child are often powerless to stop the course of events. 

Not all inductions of children are forcibly compelled. Some voluntarily join, seeking to prove themselves to their family or other adults.
 Others are motivated by revenge for prior atrocities they endured. Often cultures glorify war and teach children to view fighting as prestigious.
 Older children may begin to understand the reasons for the conflict and want to contribute to the cause.  Some children join out of sheer desperation in exchange for the promise of protection, food, clothes, or medical assistance.
 


In an effort to provide for their child’s basic survival needs, some parents have offered children for the service. In exchange, the family usually receives a promise of aid from the armed group, whether it is a formal military or other entity.
 Girls are often given up for use in armed conflict to increase their marriage prospects.
 Other children have been abandoned by their parents out of desperation in a poverty-stricken economy. Sometimes extended family has given up children they are unable to care for because parents have died either by disease or as part of the conflict. Still, other children might have been literally sold into the service for profit.


How children enter into the service of an armed group can have a significant impact in the prosecution of a perpetrator for two reasons. First, people’s idea of legitimacy varies by cultures, political structures, and local history.
 If a society views child soldiers as acceptable, any attempt at prosecution may be met with hostility and, at the very least, confusion and disapproval.  Second, it has been a point of debate whether recruitment must be by force in order to be punishable. The answer to such a question could have a significant impact on who is determined to be a potential violator. An expansive interpretation could be construed to include parents who give their children into service in addition to military recruiters. Whether the interpretation is narrow or broad, monitoring the recruitment tactics will be very challenging. A parallel consideration is whether someone can be punished simply for knowledge of the use of child soldiers when it is within his or her power to stop it. 


Neither of these questions has an obvious “right” answer. There will be ramifications no matter what is decided. It is possible that different entities may settle on different answers. There may be a creative solution to allowing for the facts of particular situations to influence the prosecution decisions. It is important that, whatever the decision may be, both the international and local community views it as legitimate. 

4. Gravity Threshold


A gravity threshold simply asks whether the situation at hand has risen to a level sufficient to warrant international intervention. In other words, has the use and recruitment of child soldiers reached such a level as to validate some level of interference by the global community. There are various components to consider when examining whether a threshold has been met. First, is it necessary that the use and recruitment of child soldiers surpass a certain “tolerance” in and of itself or can the situation as a whole warrant attention for human rights violations? Second, how will a threshold adapt for different types of involvement, such as intervention by the United Nations and private organizations as compared to the ICC?


Establishing a gravity threshold is important for several reasons. First, countries and other actors want to be sure that their involvement will be perceived as legitimate. Second, establishing a gravity threshold ensures that international action does not usurp the role of possible national criminal prosecutions. The drafters of the Rome Statute recognized this problem. In an effort to address it, several precautions were taken. The Rome Statue specifically established the ICC as complementary to national judicial systems.
 Also, the ICC was given limited jurisdiction over only the most serious crimes at an international level.
 Finally, the drafters included various procedural safeguards in Article 17 that would allow the Court to reject jurisdiction on grounds of “insufficient gravity.”


A primary concern of international actors is to maintain the sovereignty
 of a nation, especially those whose status is imperiled by conflict. International concern about an appropriate response may be slightly less complicated if there has been a declared war.
 If that has been done, then there is often general acceptance that the laws of armed conflict apply. It is important to note that the use and recruitment of child soldiers is consistently classified as a war crime.
 A war crime is defined as a grave or serious violation of the customs of war, now commonly referred to as international humanitarian law.
 Other nations can determine their responses within the context of war when there has been some sort of designation, and therefore have an idea of how it will be accepted by other international entities.  


However, when a nation is in the midst of a conflict in which international humanitarian law does not apply, the situation becomes more precarious.
 Historically, international human rights law only applies during time of peace.
 There is a need now for law that applies in times of declared war, which is increasingly uncommon, as well as in times of peace.
 Clarifications and expansions are being made in the details of relevant language in order to adapt to the world’s changing perception of conflict. As this continues to happen, the key goal is to ensure there is at least some type of law that will be available for potential individual prosecution.


Defining a gravity threshold is a rather elusive task in itself. Even if crimes are specified, the necessary severity of those crimes becomes the next step. It can be difficult to ascertain the gravity of a situation happening entirely on an internal level or in the midst of a complex and dangerous situation. Many countries and private organizations are ill equipped to know the number of children being used in a soldier capacity. The widespread use and recruitment of child soldiers is hard to recognize until it reaches some indeterminate climatic level. Because intervention can often be met with equally strong praise and criticism, many nations are hesitant to get involved too soon, and when they do, it is often too late for many children.
 
5. Sources of Law for the Protection of Children in Armed Conflict

There is certainly no shortage of available law to punish the recruitment and use of child soldiers. This body of law can be broken down into two overarching categories: customary and explicit. The customary aspect refers to the area of jus cogens, i.e. the “compelling law”.
 The explicit law varies, but provides an assortment of written options for many possible entities to punish perpetrators. This category includes written forms of “legislation,” such as international treaties and protocol, domestic statutes, and UN resolutions. 


Customary international law “results from a general and consistent practice of states followed by them from a sense of legal obligation and binds nations that have not dissented from the rule while it was developing.”
 Crimes that fall under customary international law, but are of a “higher” status are part of jus cogens because they are viewed as the most important norms of international law.
 It is widely accepted that crimes at this level “threaten the security, peace or essential values of society as a whole and thus stand to be redressed by the international community as a matter of urgency.”
 There is not agreement as to what crimes reach such a level, but war crimes are routinely included.
 


“Explicit” international law is, for purposes of this paper, referring to a general category of written agreements either by states themselves, or on an international level. First, the Convention on Rights of the Child (“Convention”) was unanimously adopted by the United Nations General Assembly,
 and has become the most widely ratified human rights treaty in history.
 It is the “first international instrument to comprehensively cover children’s civil, political, economic, social and cultural rights.”
 The Convention provides in Article 38 that States party “shall take all feasible measures to ensure that persons who have not attained the age of fifteen years do not take a direct part in hostilities.” It also prohibits recruitment of children under the age of fifteen and calls for states to protect and care for children who are affected by armed conflict.


Although “the Convention itself creates no authority to compel nations to comply with its terms and imposes no sanctions for noncompliance,”
 it is still influential in the course of punishing those who perpetrate child soldiers. It demonstrates a widely held international belief that using children as soldiers is not to be tolerated. The Convention created the Committee on the Rights of the Child (“Committee”) in an effort to stress conformity with the principles. Each ratifying State has a member on the Committee, and it is required that they all file a detailed compliance report within two years of ratification and every five years thereafter.


The United States has not ratified the Convention as a whole, but it has ratified two optional protocols.
 The first is the Optional Protocol on the Involvement of Children in Armed Conflict, signed in 2000.
 It outlaws compulsory recruitment of children under eighteen into armed forces, and creates additional burdens states party must meet to ensure service is voluntary for those under eighteen.
 It also requires nations to take all feasible measures to insure that members of their armed forces under eighteen do not take a direct part in hostilities.
 The second optional protocol protects children under eighteen from sale, child pornography and child prostitution.
 While the second protocol does not directly address child soldiers, it can assist in charging perpetrators who are also engaging in sale or prostitution of the child soldiers. 


The world has repeatedly provided other legislation against the use and recruitment of child soldiers. The International Labour Organization Convention 182 adopted the Prohibition and Immediate Action for the Elimination of the Worst Forms of Child Labour in 1999.
 The African Union has also developed a regional level agreement, the African Charter on the Rights and Welfare of the African Child, also in 1999.
 Of course, the Geneva Conventions, originally passed in 1949, and its Additional Protocols
 are imperative for providing a foundation to the treatment of all parties in various types of armed conflict.


The most recent of all global agreements relating to child soldiers was the international coalition gathering in Paris, France in 2007, which resulted in the Paris Principles.
 This body came up with two ways to address the issue: (a) build a serious international commitment to abolish the practice, and (b) make sure that commitment is translated into real, ongoing protection for children and families as they reintegrate into society.
  An overarching plan such as this is important in reminding nations of their promises and strongly encouraging compliance through accountability. 


National laws can also be used to prosecute individuals.
 Some countries may have domestic laws specifically prohibiting the use and recruitment of child soldiers. For example, the United States passed the Child Soldiers Accountability Act of 2008, which was recently signed into law by President George W. Bush on October 3, 2008.
 Existing national laws may not be directly on point, but most countries likely will have something applicable, such as child employment restrictions or kidnapping. The problem with national laws is that countries in a state of conflict may not be in a position to judicially enforce such laws through prosecution.  

6. Objective in Prosecuting Perpetrators

The international community has chosen to address impunity for human rights violations, including the use of child soldiers, primarily through criminal prosecutions.
 It is important to decide what the objectives, or purposes, are going to be for the prosecution. There are many traditional objectives available, but this is an area where room remains for creative collaboration.  Focusing the prosecution on a visionary combination of objectives will determine such things as who is charged, where the trial, if there is one, is held, the involvement of victims and families in the process, and the sentence. How the actual prosecution is conducted can have lasting effects on future legal developments and healing for both countries and victims. 


Some objectives will overlap and serve as overarching umbrella themes during prosecutions. 

Victims are entitled to justice. Offenders deserve punishment. The world needs to establish a historic record of major international crimes, if for no other reason that to establish the truth and to educate future generations. Maybe then we can deter potential criminals and avoid the repetition of those crimes. Otherwise, we are condemned to repeat the mistakes of the past.
 

An example of one such theme is promoting progress in human rights. A trial can be conducted on a foundation of recognizing rights already espoused. Criminal prosecution of an individual for using child soldiers is a significant international breakthrough. Acknowledgment by the international community is paramount no matter how the details are carried out, so long as they are legitimate. The media and positive government attention to such efforts will help reinforce this goal.  


A parallel theme is developing a historical record.  A trial and its results can serve as a reminder so the world does not forget the atrocities surrounding child soldiers. Prosecution can commemorate the day that a government, international community, or the ICC stood up to say that recruiting and using child soldiers is unacceptable.
 


Deterrence is a common objective in virtually every criminal prosecution, regardless of the political system in which it is conducted.  As the result of a prosecution, the international community would be on notice of what “penalty” has been established for the crime of recruiting and using child soldiers.
 Of course, people, and particularly future possible perpetrators, must know about the result of a prosecution. In order for deterrence to be effective, it is critical for the prosecution itself to be accepted as legitimate. This can cover a variety of aspects of the prosecution, including the evidence, witnesses, sentencing, or any other component that could be perceived as affecting the validity of the outcome. If people see and believe that the process was fair, then deterrence may help protect some children from becoming soldiers in the future. 


Retribution is another alternative in a criminal prosecution. It establishes personal responsibility for violations. The commonly accepted proposition is that those convicted should suffer in proportion to the suffering they have caused their victims.
 This is the typical designation of most national criminal law systems, as it also will generally remove the perpetrator from society as part of the judgment.  Because this approach has been followed historically, and because a trial for use and recruitment for child soldiers will likely have favorable public support, retribution is an option that will not likely encounter much opposition. 


Rehabilitation or restoration is an objective that focuses on healing. It seeks to make victims whole.
 For some children, this may mean some type of involvement in the trial, which may include giving a deposition-like statement, or testifying. It may include participation in a group commemorative process. Traditional avenues may also be necessary, such as therapy, for dealing with conditions like Post-Traumatic Stress Disorder. It is important to remember that these children are dealing with witnessing, and possibly committing, atrocious acts of violence. The emotional effect has likely been debilitating. These children, who may now be adults, need to learn how to function in society.  There may also be physical injury requiring appropriate medical treatment. Girls who were forced into motherhood and now have “rebel babies” need assistance in caring for these children. A system focused on rehabilitation pays closer attention to these other societal issues as part of the trial approach. 


The degree of involvement victims have in the process will vary depending on the particular situation. In the case of recruitment and use of child soldiers, the sheer number of victims may make this level of interaction difficult logistically. Also, depending on who the defendant is and where the case is brought, a confrontation may not be emotionally beneficial to the children.


A whole country may need to go through a healing process in addition to, and along with, the victims. Restorative justice is a concept that embraces accountability without vengeance.
 An example is the South African Truth and Reconciliation Commission.
 Particularly in situations where thousands of children and a country have been going through an armed conflict, this approach can be necessary in working towards social peace. A national apology may be appropriate after the conflict has been resolved.
 Depending on the particular facts of a situation, this may be a creative tool to use in the context of healing a generation.  


Restorative justice may also come in the form of money or supplies. Article 75 of the Rome Statute specifically deals with reparations to victims, which includes restitution, compensation and rehabilitation. The Court is given fairly broad authority to award “appropriate reparations to, or in respect of, victims.”
 Also, the countries that have ratified the ICC have established a voluntary trust fund for victims, with disbursements overseen by a Board.
 


When the average person thinks about holding someone criminally responsible, it sounds like a job for lawyers and judges. While they are correct, healing the wounds left by situations involving child soldiers may benefit from a more collaborative framework. There is an opportunity to create a sort of team that encompasses the needs of children, families, and the nation. That is why it is significant not only to have lawyers involved, but also government officials and spokespersons, the media, and counselors. In many judicial systems, lawyers act as advocates for the victims, the social good, and for the defendant. The judge is there to ensure a fair trial. It is important however, that the victims and the world recognize the importance of such proceedings to assist in obtaining a just outcome. It is part of the healing process to place responsibility on those who are rightfully culpable. 


Defining the objectives in prosecuting an alleged perpetrator of child soldiers is imperative in developing a consciousness in the world about the plight of children in societies of conflict. The objectives will set a path for beginning to help these children and their countries recover from being victimized. Many of the objectives explored above will overlap, leaving space for imaginative alternatives.  Approaches to criminal prosecution will appropriately vary in order to take account of differences in societies.

7. Legal Challenges of Prosecution

At a very basic level, the crime consists of actively recruiting and using children during an armed conflict.
 Once a situation arises, however, the reality is that prosecuting such a crime in the face of many defenses is not as straightforward as it may seem. There are considerable complexities in prosecuting due to defenses and immunities. The international community has not agreed on issues such as sentences and who should be considered an “appropriate” defendant. Finally, there are a number of alternatives available for venues and obtaining jurisdiction. 

a. Defenses and Immunities 


Articles 31 and Article 32 of the Rome Statute have instituted a list of available defenses, including mental disease or defect, intoxication, self-defense, duress, and mistake negating mens rea. Superior orders and prescription of law have been specifically excluded as possible defenses under Article 33. The position of the ICC differs slightly from previous ad hoc tribunals, which allowed consideration of superior orders.


Foreign sovereign immunity, the ‘act of state’ doctrine and diplomatic immunity are prevailing immunities considered for international affairs.
 Maintaining friendly relations is the theory underlying foreign sovereign immunity.
 However, this immunity is unlikely to be recognized if there is a prosecution for the war crime of use and recruitment of child soldiers, as relations have probably been harmed already. The ‘act of state’ doctrine is not technically an immunity, but rather indicates that deference should be given to the public acts of foreign states done within their own territories.
 This doctrine is also unlikely to be a deterrent to prosecution, as the use and recruitment of child soldiers has likely reached a threshold level that will overcome such deference. 

Diplomatic immunity is customary international law that screens foreign diplomats from jurisdiction.
 Appropriately, the framers of the Rome Statute have completely removed the shield of diplomatic immunity.
 The Statute applies “equally to all persons without any distinction based on official capacity.”
 It goes even further by saying, “immunities or special procedural rules which may attach to the official capacity of a person, whether under national or international law, shall not bar the Court from exercising its jurisdiction over such a crime.”

b. Defendants

Although the elements of a crime traditionally implicate the defendant, in the world of international criminal law it can sometimes operate in reverse. By deciding the breadth of who should be held responsible, laws can be written to reflect those decisions. The international community has already begun to determine whom it wants to hold responsible for such atrocious crimes. This approach has the benefit of identifying realistically enforceable standards of who will possibly be regarded as a defendant. Historically, the use of child soldiers has been used in settings on a larger scale. Holding potentially hundreds or thousands of people responsible for human rights violations may not be appropriate or possible.
 


Individuals were not held individually accountable for crimes against humanity at an international level until after World War II in the esteemed Nuremberg Tribunal.
  Today, the world is more willing to hold individuals liable for crimes committed on a grander scale. The Rome Statute provides that a person may be criminally liable for crimes committed jointly, for ordering or inducing the commission of a crime, or for aiding it is commission or attempted commission.
 In a provision that allows for an even broader interpretation, the Rome Statue indicates responsibility for those who “contribute to the commission or attempted commission of such a crime by a group of persons acting with a common purpose.”
 This inclusive language will allow recruiters, trainers, and national leaders to be considered possible defendants for prosecution. 


In yet another demonstration of the many different levels of complexity surrounding child soldiers is the issue of what to do with the children who commit atrocities while serving as a soldier. These children might have even recruited other child soldiers. The ICC has specifically excluded jurisdiction over any person who was under the age of 18 at the time of the alleged commission of a crime.
 Some communities may impose a local form of justice. The current tendency seems to be against punishing these children or holding them criminally responsible. There is not yet a consensus, however, in the international community regarding the appropriate manner in which to deal with their offenses.

c. Venue

It is vital for nations to cooperate in choosing an appropriate venue, or location, for a prosecution. Each option will have its own unique advantages and downfalls.  A lack of consensus may result in discouraging delays of the trial, which will influence the perceived and actual quality of the prosecution. 


The newest option is the International Criminal Court, established in 1998. There are many benefits of the ICC including its permanence, ability to prosecute individuals, and judicial independence.
 It has also been reserved for only the gravest humanitarian and human rights crimes committed globally. The ICC functions as complementary to national systems, covers internal conflicts as well as international, and operates independently from the United Nations. Additionally, the Chief Prosecutor for the ICC has the ability to initiate investigations on his own, and there is a detailed framing statute that requires the law be incorporated into member States.
 As a potential downside, because the ICC is relatively new, there are still questions as to how it will function in practice. 

Another option is the national court system of individual States. Assuming a national court has jurisdiction over recruitment and use of child soldiers, actually prosecuting a case can still be very difficult in the face of extreme opinions by the public or government. A State would have to invest major amounts of time, money, and diplomatic and political capital.
 Cooperation in obtaining evidence and witnesses could be problematic as well. If the defendant is a foreigner, the complications become even more challenging.
 



Ad hoc tribunals are yet another venue possibility.  A prime example is the Special Court for Sierra Leone, which first convicted offenders for recruiting and using child soldiers in 2007.
 However, these tribunals are not without criticism. “The ad hoc tribunals have been too costly, too inefficient, and too ineffective. As a mechanism for dealing with justice in post-conflict societies, they exemplify an approach that is no longer politically or financially viable.”
 Whether an ad hoc tribunal is an appropriate venue will depend on the situation and choices of the government after a conflict is over.

d. Jurisdiction

Jurisdiction is traditionally defined as “the legal power or competence of states to exercise governmental functions.”
 The source of jurisdiction is rooted in the concept of sovereignty. In the ever-evolving field of international law, this customary notion of how jurisdiction operates is adapting. In keeping with the proposition that prosecuting those who support the recruitment and use of child soldiers should be streamlined and more commonplace, the use of any of the following jurisdiction options is encouraged. 


Territorial jurisdiction is rooted in the idea of state sovereignty, because it stems from a government’s right to act in response to events that happen within its boundaries.
 It is also known as subjective jurisdiction, which means the subject, or actor responsible for the crime, gives the court authority over the event by being within the borders of the country. This is a universally accepted theory of jurisdiction and unlikely to be contested in the prosecution for use and recruitment of child soldiers.


Jurisdiction can be gained as a result of the nationality of the defendant. Under this principle, State’s laws are applied extraterritorially to its citizens, individuals or corporations.
 The principle underlying this commonly acknowledged theory is that a state should have jurisdiction over “the activities, interests, status, or relations of its nationals outside as well as within its territory.”
  


Other theories of jurisdiction are much more controversial. Jurisdiction based on effects, for example, is grounded on the principle of territorial jurisdiction.
 It provides that a State has authority over extraterritorial conduct when that conduct has an effect within its territory.
 It is also known as objective jurisdiction, in the sense that “it is the object of conduct that is its realm.”
 A similar form of effects jurisdiction is the protective principle.  It targets extraterritorial conduct directed against crucial State interests, especially State security.
 The passive personality principle allows jurisdiction when acts affect, not the national territory, but subjects of the state now asserting authority.
 These principles may be useful in prosecuting perpetrators of child soldiers in distinctive factual situations where neighboring countries want to bring a legal action that other States are unwilling to do.


Finally, the universality principle of jurisdiction is defined as “providing every state with jurisdiction over a limited category of offences generally recognized as of universal concern, regardless of the location of the offense and the nationalities of the offender and victims.”
 The defendant is considered a hostis humani generis, translated as “an enemy of all mankind.”
 Today, it is most common that this principle be used in reference to obtaining jurisdiction over those who commit human rights violations.
   

e. Sentencing

Sentencing issues can become points of contention in prosecutions at an international level. Societies have differing views of what is an appropriate punishment. Some nations have the death penalty, while others have strong opposition against it. However, the Rome Statute prohibits capital punishment.
 Where a sentence of imprisonment would be served and for how long will need to be discussed and resolved. The framers of the Rome Statute laid out States’ roles and enforcement guidelines in the event of imprisonment so that nations would be aware of possibilities before ratifying.
 Sentencing is an aspect of the prosecution that does not necessarily have a “right” answer and therefore remains highly contentious. 


A criminal justice system needs to be set up so that cases can be tried sooner and faster while still taking necessary precautions. The consequences of child participation in armed conflict are absolutely appalling and infectious, so there needs to be an established and immediate response in dealing with those situations involving child soldiers. The world can no longer sit back and remark on how terrible a conflict is and then try to determine what to do with the perpetrators. 
8. International Criminal Court


A prominent criticism of the United Nations has always been that it lacks enforcement mechanisms.
 There are almost no real penalties for violations of the systematic human rights that have been highlighted by the organization.
 A major reason for the creation of the ICC was to have an established court to take on such complicated cases involving many issues in international criminal law. Once the ICC has a few cases finished, the world and the ICC itself will gain a clearer understanding of how to prosecute complicated and high profile, high-stakes crimes, such as recruitment of child soldiers.  

Of the current situations in front of the ICC, there are two dealing with the crime of use and recruitment of child soldiers.
 The Democratic Republic of the Congo (“DRC”) was a situation referred to the ICC after a war in Africa involving eleven nations lasting from 1998-2002.
 In March 2006, Chief Prosecutor Luis Moreno-Ocampo announced an indictment against Thomas Lubanga Dyilo, the founder and leader of the Union of Congolesee Patriots.
 The Lubanga trial is the first war crimes trial to focus exclusively on punishment for recruiting and using child soldiers.
 DRC has also had a parallel national prosecution and conviction for recruitment and use of children in armed conflict of Major Jean-Pierre Biyoyo of the Mudundo Forty armed group by the National Military Tribunal in South Kivu.


Depending on how this seminal case is handled, the result could serve as legitimizing the ICC.  The Court has already faced several questions of law and procedure regarding the case.
 For example, the ICC ruled that there was no need to establish actual knowledge of the violated statute by the defendant, following the traditional common law rule that ignorance of a law is no defense.
 The ICC also held that voluntary enlistment is not a defense.
 Resolving questions of first-impression will clarify the course for future prosecutions. 
9. Cooperation

To successfully prosecute defendants, there is a strong need for judicial cooperation both in choosing a venue and recognition and enforcement of the judgments of foreign courts. Due to the nature of armed conflict, which often has people from many countries involved and extensive ripple effects, it is likely that many countries would be able to assert some type of jurisdiction over potential defendants. This cooperation is best clarified by the principle of erga omnes, which are obligations “owed towards all other members of the international community” and result from the breach of correlative rights, or rights violated by crimes that have achieved the level of jus cogens.


Comity is the “recognition which one nation allows within its territory to the legislative, executive, or judicial acts of another nation, having due regard both to international duty and convenience, and to the rights of its own citizens or of other persons who are under the protection of its laws.”
 It is time for the same recognition to be given to international courts, as has been happening with the International Court of Justice. 


Another important reason for comity is not only respect for foreign or international courts, but also recognition of judgments.
 This acknowledgment solidifies the principle of res judicata, a “thing already decided”.
 A prosecution will only be possible if a venue receives assistance in extradition, investigation, fact-finding and gathering evidence. The framers of the Rome Statute recognized the immense importance of such cooperation and devoted an entire section to ensure compliance by ratifying States.
 
10. Role of the United Nations


As an umbrella entity, the basic function of the United Nations (“UN”) is promotion of human rights within appropriate forums.
 For all of its advantages, however, “[t]he United Nations is an inter-governmental body. It is made up of member states, and it can only be as effective as its member states allow it to be.”
 Fortunately, member States are facilitating the use of the UN in various capacities that all contribute towards ending the use and recruitment of child soldiers. The different roles adopted by the UN include conflict prevention, increasing global awareness, lobbying for international standards, research and monitoring. 

The UN is viewed today as a pseudo-global government with foundations in such admirable ideas as peace, cooperation, and harmony. Therefore, general prevention of the conflicts is an important role for the UN. Although the criminal process is an important tool, it cannot resolve many of the causes of conflict alone.
 Logic dictates that if there are fewer conflicts, there are going to be less child soldiers. The UN Security Council has been systematically engaged by member States and entities, resulting in the repeated placement of children and armed conflict on the international peace and security agenda.
 The UN is not alone in this arena. The Chief Prosecutor for the ICC, Luis Moreno-Ocampo, has said that to make the world a better place, “we must teach young people everywhere how to deal with conflict better. For the ones passionate about peace and justice, we must give them the ideas and the skills to make a difference.”
 There are a variety of collaborative methods available, including alternative dispute resolution, mediation, and peacekeepers. The UN can continue to act as a neutral resource for providing tools of peace to prevent armed conflict.   


The UN has been crucial in developing and strengthening international norms and standards for the protection of children.
 Because the UN does not have political interests in the same way that countries do, the organization can advocate and lobby for human rights in a different manner than administrations.
 Officials can engage countries, individuals, other non- and inter-governmental organizations, and even celebrities.
 The UN also serves as an established forum for human rights discussions, where issues can be debated, international standards can be set, and those standards are then publicly disseminated.
 


Raising awareness among constituents can create domestic pressure on foreign heads of state to stand against the use of child soldiers.
 Technological advancements and an increasing interconnectedness politically, economically, and even culturally
 have opened up the world to view abuses such as recruitment of child soldiers. In the increased connectivity of the age through Internet and 24-hour news channels, there is little shortage of information.
 The effectiveness of international criminal prosecutions depends on support from the public in order to be successful.
 “The broadening of the global circle of stakeholders and action on children and armed conflict through strategic and concerted advocacy has been critical in [advancing the plight of child soldiers].”
 The UN has played an essential role in raising awareness and must continue to do so.


The UN Security Council has been important in providing awareness to the issue of child soldiers. First, the UN Security Council has passed Resolutions regarding child soldiers in 1999, 2000, 2001, 2003, 2004, and 2005.
 Secondly, a significant step occurred in establishing a Special Representative of the Secretary-General for Children and Armed Conflict to coordinate a UN approach to this problem.
 Currently, this position is held by Radhika Coomaraswamy of India, who presents periodic reports to the General Assembly regarding the status of child soldiers around the world, as well as conducting country visits.
 This office also serves to coordinate efforts made by various branches of the UN and centralize information and statistics regarding children and armed conflict. 


Research and monitoring is another important function of the UN.
 In some situations, the simple presence of observers on country visits may deter flagrant violations.
 Timely knowledge of the abuses against children allows for the UN, particularly the Special Representative, to call for swift action by the international community. Also, the information gathered by observers and peacekeepers is often used later on for reports.
 

The UN has a role in the disarmament, demobilization, and reintegration of child soldiers.
 This is critical as a way to stop the cycle of violence, “secure the long-term sustainability of interventions, and to support and invest in the capacity of national authorities to assume their lead responsibility.”
 Major progress has been made in this area with the establishment of international norms, found in the Integrated Disarmament, Demobilization and Reintegration Standards of 2006 and the Paris Principles and Guidelines on Children Associated with Armed Forces or Armed Groups in 2007.
 The process will be different for each child, but generally includes building emotional trust, reconciling with family and community, providing access to education, and developing a means of livelihood.
 Programs that provide comprehensive health, legal and psychological care to both victims and their families have proven the most successful.
 

In a fight to save children, everyone has a role and a responsibility. Some entities have filled their role better than others. There is no lack of written law against the use and recruitment of child soldiers. There has been, however, a failure in enforcement up to this point. Depending on the country in violation, political situations can be delicate. Particularly, dealing with criticism of how a state treats its people tends to “raise international emotional temperatures.”
 There are always other issues that must also be attended to in addition to the use of child soldiers.

11. Related Problems


The issue of use and recruitment of child soldiers is linked to a variety of other catalysts that lead into a collection of new problems. These other complications include child trafficking, which establishes links to elaborate international criminal networks.
 Furthermore, a link has unfortunately been established between child soldiers and landmines, which kill an estimated 8,000 – 10,000 children each year.
 There has also been a new twist or variation on arms trafficking and development to increase availability and provide smaller lightweight weapons for use by children.
 Underneath all of these issues are ever-changing international relations.

There is a vital need for recognition by all countries of the importance of this problem. Unfortunately, the reality is that the use and recruitment of child soldiers has a certain amount of competition with concerns such as terrorism, international security, and nuclear proliferation. In a world based on intertwined relationships, however, solving some of these other problems will help prevent child soldiers. As is the case with ripple effects though, the opposite is also true. If these other problems continue to get worse, so will the use and recruitment of child soldiers. 
12. Conclusion


Child participation in armed conflict on any level is simply unacceptable. ICC Chief Prosecutor Luis Moreno-Ocampo stated, “[f]orcing children to be killers jeopardizes the future of mankind.”
 Ideally, the use and recruitment of child soldiers would cease through preventive efforts. Until that can be done, there needs to be an effective system in punishing those who are responsible for such a horrific crime. The international community has begun to end impunity for the perpetrators, but there remains much more to be done. There are many levels of complexities in the issue. International criminal prosecutions will not solve the problem of use and recruitment of child soldiers alone, but it is a significant step. In sum, there is little hope for the future when children are being succumbed by conflict. They must be shown respect by the world for their human dignity by punishing those who preyed on them. One former child soldier asserts the desperate plea of her comrades all around the world saying, "I would like you to give a message. Please do your best to tell the world what is happening to us, the children. So that other children don't have to pass through this violence."
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