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I.
Introduction

The existence of a southernmost land on the earth, now known as Antarctica, was not confirmed until the early 1820’s when several expeditions began to explore the areas south of the Antarctic Circle.
  However, it was not until 1840 that it was established that Antarctica was indeed a continent, and not just a group of islands.
  Since that time, increasing interest in this ice-covered continent led to growing conflict between nations claiming territory in the Antarctic region.  In order to avoid the growing international conflicts, twelve states originally concluded the Antarctic Treaty in 1959.
  Since 1961, the year the Antarctic Treaty entered into force, the law governing Antarctica has developed into an entire treaty system encompassing four additional treaties regulating activities in Antarctica.
  

The body of law that has developed over time in Antarctica has continued to expand.  It is a unique body of law in that it is an international agreement that covers a continent that is entirely sovereignless.  Not only is the Antarctic Treaty system effective in governing the Antarctic continent, but it also has been shown to have the ability to evolve and expand to changes in technology, scientific advancements, and increased awareness of environmental and ecological concerns.  In the future, this evolving body of law may serve as a model to be applied to other sovereignless areas including the Arctic region, outer space, and the oceans.
II.
History of Antarctic Treaty Regime

A.
Original Territorial Claims to Antarctica


After discovery and exploration of Antarctica, several nations began to declare their sovereign claims to territory on this frozen continent.
  The first nations to declare boundaries of their territorial claims to Antarctica were Australia, Argentina, Chile, France, New Zealand, Norway, and the United Kingdom.
  These seven nations based their territorial claims on a number of different theories including state succession, discovery, and the “sector theory.”
  The sector theory originally developed in claiming territory in the Arctic Circle, but has not been held as valid under international law nor seen as a legitimate means to claiming territory.

B.
Rise of the Treaty


The original seven nations making territorial claims in Antarctica did so between 1908 and 1943.
  In his review of the Antarctic Treaty regime, Jonathan Blum notes that “[a]lthough not a claimant state, the United States saw the potential for problems in Antarctica arising from the various territorial claims and emerging international competition following World War II.”
  In the late 1940’s, conflict grew between all nations that claimed an interest in Antarctica, extending conflict beyond those nations with only territorial claims to the continent.
  The Antarctic continent had the potential to become militarized and to be used as a pawn in the Cold War as conflicts grew between the United States and the Soviet Union.
  
C.
United States’ Proposals


Aware of increasing potential for militarization, the United States began to focus on creating a solution to the growing problems in Antarctica.  In 1947, the State Department issued a policy statement that eventually would become the underlying grounds for the Antarctic treaty

In view of the numerous conflicting claims, none of which can be supported by recourse to established principles of international law governing acquisition of terra nullius in temperate regions, and in view of the possibility that troublesome rivalry may, therefore, ensue, it is probably desirable that the territorial problem in the Antarctic should eventually be settled by international action and agreement.

Following through on this statement, the United States proposed two solutions for the creation of an international regime to govern Antarctica.
  These two proposals called for the merging of territorial claims in Antarctica and called for an international commission to oversee and direct activities in Antarctica.
  Both of these proposals were ultimately rejected by the international community.

D. Conference to Draft an Antarctic Treaty
1. IGY


As time went on and as the Cold War intensified, other nations began to join the United States in calling for an international agreement to govern Antarctica and protect it from the increasing conflicts in the international community.
  The International Council of Scientific Unions developed the plan of the International Geophysical Year (IGY), which was a successful “cooperative international scientific effort in Antarctica.”
  Based on the success of the IGY, the United States invited eleven nations that participated in the IGY to a conference to discuss “implementing an agreement that would maintain a similar level of cooperation in Antarctica for years to come.”
  If the invitation were accepted, the nations attending this conference would have a significant opportunity to promote their policies and address their concerns in regard to Antarctica.

In May, 1958, twelve nations met at a conference in Washington D.C. to discuss the drafting of a treating to govern Antarctica.
  Those twelve nations were: Argentina, Australia, Belgium, Chile, France, Japan, New Zealand, Norway, South Africa, the Soviet Union, the United Kingdom, and the United States.
  The main goal of the conference was “the conclusion of a treaty which would have the following peaceful purposes:” freedom of scientific investigation and the continuation of international scientific cooperation in the Antarctic for all members of the international community; the continued use of Antarctica exclusively for peaceful purposes; and “[a]ny other peaceful purposes not inconsistent with the charter of the United Nations.”
  Establishing a treaty on the basis of these principles turned out to be a successful endeavor; however, compromise on the hotly debated issue of sovereign claims was necessary.
2. “The Cornerstone”


Although all the nations invited to the conference were in attendance, the conference did have to overcome large obstacles in order to reach an agreement.
  Due to the fact that states with territorial claims in Antarctica were unwilling to renounce their sovereign claims
, the major obstacle was “the question of how to set up a functional international legal regime while simultaneously preserving national claims on the continent.”
  These were clearly an inconsistent set of goals.

The conference participants knew that there needed to be compromise if there was to be any agreement reached between the parties; therefore, the conference drafted the “cornerstone” of the treaty, Article IV.
  Article IV of the Antarctic Treaty states as follows:
1. Nothing contained in the present Treaty shall be interpreted as:

(a) a renunciation by any Contracting Party of previously asserted rights of or claims to territorial sovereignty in Antarctica;

(b) a renunciation or diminution by any Contracting Party of any basis of claim to territorial sovereignty in Antarctica which it may have whether as a result of its activities or those of its nationals in Antarctica, or otherwise;

(c) prejudicing the position of any Contracting Party as regards its recognition or non-recognition of any other State's right of or claim or basis of claim to territorial sovereignty in Antarctica.

2. No acts or activities taking place while the present Treaty is in force shall constitute a basis for asserting, supporting or denying a claim to territorial sovereignty in Antarctica or create any rights of sovereignty in Antarctica. No new claim, or enlargement of an existing claim, to territorial sovereignty in Antarctica shall be asserted while the present Treaty is in force.

Article IV maintained the status quo in Antarctica in subsection (1) by neither recognizing nor refuting existing territorial claims to the continent, and under subsection (2) because the Treaty did not prevent other nations from making territorial claims in Antarctica, so long as they were made after the Antarctic Treaty was no longer in force.


Although the conference was successful and the parties reached an agreement, “it is difficult to characterize Article IV as an effective solution to the inconsistent approach of the conference participants.”
  The parties did not resolve the issue of jurisdictional claims in Antarctica, but rather settled on a convenient provision to avoid the claims problem and failed to reach a final solution.
  Although not a complete solution to the problem, “the entire Antarctic Treaty system [does] see[k] to protect the interests of both claimant and non-claimant states alike, whilst refraining from resolving the status of individual claims.”
  The “cornerstone” of the Antarctic Treaty – Article IV – has provided necessary protection to claimant states and has limited confrontation over sovereign claims to Antarctica.
3. Main Purposes of the Antarctic Treaty


The conference participants did succeed in drafting the Antarctic Treaty in 1959, which entered into force on June 23, 1961.
  The Antarctic Treaty is based upon four fundamental principles.
  First, the conference parties recognized “that it is in the interest of all mankind that Antarctica shall continue forever to be used exclusively for peaceful purposes” and that any measures of a military nature are prohibited.
  Second, based on the success of the 1957-1958 International Geophysical Year, “the Antarctic Treaty guarantees freedom of scientific investigation within Antarctica and promotes cooperation in the execution and sharing of the results of scientific research.”
  These two principles were targeted at halting any attempts to turn Antarctica into a militarized area and at promoting international cooperation in the scientific research conducted within Antarctica.

Additionally, the third fundamental principle of the treaty is to guarantee that the Antarctic continent remains nuclear free under the Treaty’s provisions that prevent nuclear explosions and the disposal of radioactive waste in the Antarctic Treaty area.
  The final principle established by the Antarctic Treaty involves the right of all contracting parties to the treaty “to designate observers to carry out … inspection[s].”
  This provision is intended to promote the objectives and ensure the observance of the provisions of the Antarctic Treaty.


The Treaty’s requirements regarding international cooperation among the contracting parties are very extensive.  Not only are the contracting parties entitled to designate observers to carry out inspections, but each contracting party is also required to inform the other parties as to any and all expeditions to Antarctica, or within Antarctica; all stations in Antarctica which are occupied by that States’ nationals; as well as any military personnel that the party intends to introduce into Antarctica.
  The Treaty also provides for international cooperation in scientific investigation.
  Article III of the Antarctic Treaty provides the requirements for sharing information among the contracting parties:

 The Contracting Parties agree that, to the greatest extent feasible and practicable: 
(a) information regarding plans for scientific programs in Antarctica shall be exchanged to permit maximum economy and efficiency of operations; 
(b) scientific personnel shall be exchanged in Antarctica between expeditions and stations; 
(c) scientific observations and results from Austarctica [sic] shall be exchanged and made freely available.

Additionally, Article III(2) requires that “every encouragement shall be given to the establishment of cooperative working relations with those Specialized Agencies of the United Nations and other international organizations having a scientific or technical interest in Antarctica.”
  International cooperation in Antarctica is a significant principle that guided the drafting of the Antarctic Treaty.
H.
Not Just a Treaty, But a Whole Treaty System

The Antarctic Treaty is not the only international agreement governing activities in the areas in and around Antarctic.  In addition to the Antarctic Treaty, four additional agreements are applicable in the Antarctic area: (1) Agreed Measures for the conservation of Antarctic Flora and Fauna; (2) International Convention for the Regulation of Whaling; (3) Convention for the Conservation of Antarctic Seals; and (4) Convention for the Conservation of Antarctic Marine Living Resources
.  These five international conventions and the resulting agreements make up the Antarctic Treaty system governing the area in and around the continent of Antarctica.

1. 
Agreed Measures for Conservation of Antarctic Flora and Fauna


In accordance with the provisions of Article IX of the Antarctic Treaty, the consultative parties met on several occasions to address the application of the treaty provisions.  Article IX of the Antarctic Treaty provides that the contracting parties shall meet “at suitable intervals and places, for the purpose of exchanging information, consulting together on matters of common interest pertaining to Antarctica, and formulating and considering, and recommending to their Governments, measures in furtherance of the principles and objectives of the Treaty.”
  According to the United States Department of State, there have been twenty-four Antarctic Treaty Consultative Meetings since 1959, when the Antarctic Treaty entered into force. 
  

Under the authority of Article IX, the consultative parties held the Third Consultative Meeting in Brussels, Belgium, from June 2 though June 13, 1964.
  The parties attending the meeting adopted several recommendations regarding Antarctica that were created under the title of “Measures in Furtherance of Principles and Objectives of the Antarctic Treaty”.
  One important document that was incorporated in the recommendations of the Meeting was the Agreed Measures for the Conservation of Antarctic Fauna and Flora.
  

The Agreed Measures was guided by several basic principles and understandings among the parties.
  First, the governments that participated in the Third Consultative Meeting desired to implement the principles and purposes of the Antarctic Treaty.
  Second, the parties recognized the scientific importance of studying fauna and flora in Antarctica.
  Third, the unique nature of the Antarctic fauna and flora, “particularly their defenselessness and susceptibility to extermination” were strong considerations in adopting the Agreed Measures.
  Additionally, the parties desired international collaboration to promote and achieve the objectives set forth in the Antarctic Treaty, including “protection, scientific study, and rational use of these fauna and flora”.
  Finally, the parties to the Meeting gave particular regard to conservation principles that had been developed by the Scientific Committee on Antarctic Research (SCAR).
  With these principles and considerations in mind, the parties adopted the Agreed Measures and recommended that they be ratified by their governments.


The Agreed Measures provided guidance for any government or their constituents conducting activities in Antarctica.  Under Article VI of the Agreed Measures, native mammals or native birds were protected from killing, wounding, capturing or molesting, except in accordance with a permit.
  The environment or normal living conditions of native mammals or birds were also protected from harmful interference under Article VII.
  This Article listed the following activities as being considered as harmful interference: 

(a) allowing dogs to run free; 

(b) flying helicopters or other aircraft in a manner which would unnecessarily disturb bird and seal concentrations, or landing close to such concentrations (e.g. within 200 metres); 

(c) driving vehicles unnecessarily close to concentrations of birds and seals (e.g. within 200 metres); 

(d) use of explosives close to concentrations of birds and seals; 

(e) discharge of firearms close to bird and seal concentrations (e.g. within 300 metres); 

(f) any disturbance of bird and seal colonies during the breeding period by persistent attention from persons on foot.

Under both of the foregoing Articles, very limited exceptions were permissible.
  
In addition to protection of native mammals and species of birds, the Agreed Measures, under Article IX, prohibited any species of animal or plant not indigenous to that Area from being brought into the Treaty Area.

2.
International Convention for the Regulation of Whaling


On December 2, 1946, a convention for the regulation of whaling in the Antarctic area was held in Washington, D.C..
  The countries attending the convention were the United States of America, Argentina, Australia, Brazil, Canada, Chile, Denmark, France, the Netherlands, New Zealand, Norway, Peru, the Union of Soviet Socialist Republics, the United Kingdom of Great Britain and Northern Ireland, and the Union of South Africa.
  The parties recognized the importance of safeguarding the whale stocks in the Southern Ocean and acknowledge the historical evidence that showed overfishing of whales was a serious problem.
  The parties “decided to conclude a convention to provide for the proper conservation of whale stocks and thus make possible the orderly development of the whaling industry.”
  The parties reached an agreement entitled the International Convention for the Regulation of Whaling (hereinafter “Whaling Convention”).


Under Article III of the Whaling Convention, the contracting parties agreed to establish an International Whaling Commission to oversee the application of the Whaling Convention in Antarctica.
  The Commission was given the duty to “encourage, recommend, or if necessary, organize studies and investigations relating to whales and whaling; collect and analyze statistical information concerning the current condition and trend of the whale stocks and the effects of whaling activities thereon; study, appraise, and disseminate information concerning methods of maintaining and increasing the populations of whale stocks.”
  The Whaling Commission also was given the authority to adopt regulations that would create open and closed seasons for whaling, designate open and closed waters and sanctuary areas, and declare which species of whales would be considered protected or unprotected species.

3.
Convention for the Conservation of Antarctic Seals
 and the Convention for the Conservation of Antarctic Marine Living Resources


The Convention for the Conservation of Antarctic Seals and the Convention for the Conservation of Antarctic Marine Living Resources are two additional agreements that are part of the Antarctic Treaty system.
  “Their negotiation as separate treaties, rather than as agreed measures under the Antarctic Treaty, facilitates the participation of concerned states that do not qualify as Consultative Parties under the Antarctic Treaty. In addition, the fact that these are separate treaties permits them to deal with living resources in areas outside the scope of the Antarctic Treaty, such as the high seas and areas north of the 60 degree South latitude.”
  These two treaties promote cooperation on an international level and not just within those States which are signatories to the Antarctic Treaty.

The Convention for the Conservation of Antarctic Seals (hereinafter: Seal Convention) regulates activities involving Antarctic seals and initiates measures regarding conservation, scientific study, and rational and humane use of seal resources.
  As seen in other areas of the Antarctic Treaty system, Article 5 of the Seal Convention requires the parties to share information regarding activities in Antarctica.
  In addition, Article 5 allows the Scientific Committee on Antarctic Research of the International Council of Scientific Unions (SCAR) to play a role in encouraging sharing of information and scientific data among the parties and recommend programs for scientific research.
  The Seal Convention also contained an Annex which outlined in detail: the number of permissible catch for certain species of seals, which species were protected, dates for closed season and sealing season, sealing zones, and areas placed in seal reserves.


The Convention on the Conservation of Antarctic Marine Living Resources provides for the conservation of Antarctic marine living resources, including birds, found south of the 60 degree South latitude and the area between that latitude and the Antarctic convergence.
  The main objective of the Convention was to conserve marine living resources; however, the term “conservation” included rational use.
  The Convention also provided for the creation of a Commission to carry out the objectives and principles of the Convention including the facilitation of research, implementation of a system of observation and inspection, and determination of appropriate conservation measures.

III.
Law of the Sea and Antarctica
A.
Legal Effects of the Law of the Sea

The United Nations Convention on the Law of the Sea (hereinafter Law of the Sea Convention) is an international treaty that was deliberated among nations from the 1930’s until it was finally signed and sealed in 1982.
  The Law of the Sea Convention entered into force on November 16, 1994.
  Although it is not part of the Antarctic Treaty system, the Law of the Sea Convention has had a significant impact in the Antarctic region.
  Provisions of the Law of the Sea Convention that may have a direct effect in Antarctica are those relating to sovereignty and those establishing the boundary limits for sea zones.


Under the Law of the Sea Convention, areas that lie outside of the jurisdiction of coastal states are determined to be the common heritage of mankind.
  In Antarctica, the application of this principle may have serious consequences for those states claiming sovereignty over the frozen continent.  A number of states refuse to recognize existing claims of sovereignty in Antarctica, and, consequently, these states also refuse to recognize jurisdictional claims over the Southern Ocean surrounding Antarctica.
  Without the existence of a coastal state, “no territorial sovereign exists as such to exercise legislative or enforcement competence at sea.”
  If challenged or disputed, the Antarctic Treaty system – specifically, the protections guaranteed under the Whaling Convention and the Marine Living Resources Convention – may be undermined and unable to protect these vulnerable resources.

Under Article IV, the Antarctic Treaty provides that “the … Treaty shall apply to the area south of 60° South latitude, including all ice shelves, but nothing in the present Treaty shall prejudice or in any way affect the rights, or the exercise of the rights, of any State under international law with regard to the high seas within that area.”
  This article, with the high seas exclusion, prevents the use of the high seas, by parties as well as non-signatories to the treaty, from being affected by provisions of the Treaty.
  However, the fact that the Antarctic Treaty “does not apply to the high seas freedoms does not mean that those freedoms are not regulated by general international law or treaties of general application.”
  The Law of the Sea Convention provides for conservation and environmental obligations that apply to all States in the high seas, including the Southern Ocean around Antarctica.
  In addition, this area may be regulated by further agreements in the future.
B.
Political Effects of the Law of the Sea

One principle of international law that is seen within the Law of the Sea Convention, and that has extended itself into the Antarctic Treaty system, is the common heritage principle.  The common heritage principle stands for the proposition that “a particular area belongs to the benefit of all mankind.”
  Although this principle has not been singularly defined, and although its application has been the source of controversy, most definitions contain five elements.
  The five common elements of the common heritage principle are: non-appropriation, common management, benefits sharing, use for peaceful purposes only, and preservation for future generations.


The Law of the Sea Convention and the Antarctic Treaty system implement the common heritage principle in Antarctica in many ways.  For example, the Antarctic Treaty contains a peaceful purpose requirement
 which is an element of the application of the common heritage principle.  Also, the Treaty requires future non-appropriation and lays out a common management with regard to researchers in Antarctica.
  Furthermore, the Treaty creates a research disclosure requirement which is intended to promote international cooperation in scientific investigation.


The application of the common heritage principle in Antarctica, as demonstrated in the Antarctic Treaty system and the Law of the Sea Convention, also raises political issues in dealing with universal participation.
  One area in which universal participation may be expected is in regulation.  Historically, regulatory power was held by interested states – “those in the immediate vicinity and those conducting activities that are the object of the regulation.”
  The Law of the Sea Convention holds to this idea of universal participation and the Antarctic Treaty, as far as the signatories to the treaty are concerned, also promotes this approach.

Additional political issues arising in Antarctica involves participation in the conduct of activities and participation in benefits.  Under the Antarctic Treaty, political problems may arise because participation in conducting activities is a factor applied under the Antarctic Treaty “to determine a state’s right to participate in collective regulation of those activities.”
  It appears that states may need to accede to the Antarctic Treaty in order to fully conduct activities and have regulatory authority over those activities.
  In addition, the issue of who will benefit from those activities in Antarctica needs to be addressed.  The right of participation in benefits is not clearly defined in either the Antarctic Treaty or the Law of the Sea Convention – which both support the notion that the area is to be used for the benefit of all mankind.
  This ambiguity could lead to political disputes in regard to resources in Antarctica and to the oceans surrounding the continent.
IV.
United States’ Interests in Antarctica

The United States’ interests in Antarctica fall under three categories: political and security interests; environmental and scientific interests; and resource interests.
  
Politically, the United States seeks to preserve Antarctica for peaceful purposes in an atmosphere of cooperation and uninhibited access. Environmentally, we seek to protect the ecological systems of the continent while increasing our understanding of its natural processes and those of the rest of the world. With respect to resources, the United States seeks to increase the global supply of living and mineral resources for the benefit of all, with sensitivity for the conservation of those resources and the desire to increase our knowledge of them.

In order to protect these interests, the United States may have a number of viable options to consider.

As one beginning point, the United States should seriously consider accession to the United Nations Convention on the Law of the Sea.  On May 15, 2007, President George W. Bush “urge[d] the Senate to act favorably on U.S. accession to the United Nations Convention on the Law of the Sea during this session of Congress.”
  In line with the recognized interests the United States maintains in Antarctica, the President identified four similar benefits to U.S. interests if the U.S. were to join the Law of the Sea Convention.
  

First, President Bush stated that participation in the Convention will advance the United States’ national security interests by allowing for the “maritime mobility of our armed forces worldwide.”
  Second, the President noted that the Law of the Sea Convention would help the United States to secure its interests and sovereign rights over vast marine areas and “the valuable natural resources they contain.”
  Third, he stated that accession to the Convention would “promote U.S. interest in the environmental health of the oceans,” which has been an issue of increasing international concern.
  Finally, President Bush indicated that if the U.S. acceded to the Convention, we would be given “a seat at the table when the rights that are vital to our interests are debated and interpreted.”
  Despite President Bush’s urgings, the United States Congress has refrained from acceding to the United Nations Convention on the Law of the Sea.

Another possible option for the United States to follow with an aim to protecting its interests in Antarctica would be to promote United Nations’ administration in Antarctica.
  If Antarctica were to fall under the regulatory power of the United Nations, it is likely that the continent would be reserved as a “World Park.”
  Under this concept, commercial exploitation of resources would not be allowed because the main purpose would be to protect the continent’s ecosystems and to prevent pollution.
  Other than environmental benefits that would be derived, maintaining Antarctica as a “World Park” will also promote the purposes of the Antarctic Treaty.
  Under the auspices of United Nations management, Antarctica would continue to be demilitarized, international cooperation in research and scientific discovery would be enhanced, and most importantly, tension among members of the international community regarding sovereign claims to territory in Antarctica may be eliminated.


The downside to United Nations’ control over Antarctica and the creation of a “World Park” needs to be considered.  In order to promote the United Nations’ centralized control over the continent, the United States and all other states that are parties to the Antarctic Treaty would have to surrender control from under the Antarctic Treaty regime.
  Under international control, it is undeniable that any and all sovereign claims to territory in Antarctica would be declared null and void.
  This may not be a possible solution to protecting America’s interests in Antarctica.

A final option for the United States is continuation of the current Antarctic Treaty system, with some modifications.
  This option may be the only plausible approach for the United States because it affords protection of interests at an acceptable cost.
  
The Treaty regime, by adoption over time of the Agreed Measures for the Conservation of Antarctic Flora and Fauna, the Convention of the Conservation of Antarctic Seals, the Convention on the Conservation of Antarctic Marine Living Resources, and the presentation of the newly completed Convention on the Regulation of Antarctic Mineral Resources has proved itself as a system with sufficient flexibility to allow for adjustment to changing circumstances.

The flexibility of the Antarctic Treaty system has consistently provided protection for U.S. interests.
  Furthermore, the Antarctic Treaty possesses the opportunity to be expanded into a full international treaty, with all states acceding to its terms.
  Also, to protect the interests of all states, including those that are currently not signatories of the Treaty, the Treaty has also proven to be flexible due to the Treaty provisions allowing for modifications and amendments of the Treaty.
  If supporting a continuation of the Antarctic Treaty system, the United States’ interests in Antarctica would be well-protected.
V.
The Future of Law in Antarctica

A. 
New Challenges in Antarctica

1.
Tourism


In the past few decades, the Antarctic Treaty system has been successful in regulating activities in Antarctica.  However, as the Antarctic Treaty approaches its fiftieth year since its drafting in 1959, new challenges are arising that need to be addressed.  First, increased tourism in Antarctica has become a serious threat.
  “A total of 36,460 tourists visited the Antarctic Treaty area in the 2006/2007 Antarctic summer, up from the 30,877 visitors the previous year.
  Within less than ten years, tourism increased nearly 800% and still increases substantially each year.
  “Each year, more than 3000 cruise ships visit the world’s ‘last unspoiled wilderness’ with tourists from these voyages disturbing penguin and seal breeding colonies.”
 Despite the fact that tourism has become a significant source of environmental ruin, effective regulation over tourism and non-governmental expeditions in Antarctica has not been established.
  In the future, the Antarctic Treaty parties may need to address this increasing problem and regulate the increasing tourism under the authority of the Antarctic Treaty system.
2.
Unreported, Unregulated Fishing


Another problem in the future of Antarctica is the increasing amount of illegal, unreported, and unregulated fishing that is occurring in the Southern Ocean surrounding Antarctica.  The Convention on the Conservation of Antarctic Marine Living Resources, or CCAMLR, came into force in 1982, as part of the Antarctic Treaty System, in pursuance of the provisions of Article IX of the Treaty.
  “The aim of the Convention is to conserve marine life of the Southern Ocean. However this does not exclude harvesting carried out in a rational manner.”
  Although the CCAMLR regulates activities undertaken in the Antarctica area relating to fishing, illegal fishing activities still occur.  These illegal and unreported fishing activities undermine the authority and objectives of the CCAMLR.
  Under the current system, the Antarctic Treaty and CCAMLR have been unable to control these illegal fishing activities.  Either a new system, or amendments to the current system, are necessary to protect Antarctica from depleting the valuable marine living resources.
3. 
Mining


The advancement of technology has increased the ability of states to explore new areas for the purpose of mining mineral resources; and, this has led to further challenges in Antarctica.  In Antarctica, the possibility to mine mineral resources still exists despite the prohibition on mining provided under the Protocol on Environmental Protection to the Antarctic Treaty.
  In regard to the deep seabed, the Law of the Sea Convention provides a system for regulating mining activities.
  Although there are systems in place regulating and – in the case of Antarctica – prohibiting mining of natural resources, environmental concerns continue to have a significant deterrent effect on organizing a mineral resource system.
  In fact, “[s]ome opponents of exploration propose a moratorium on mineral development until more information can be obtained about the environmental impact that mining would have on Antarctica.”
  Both of the regulatory systems under the Law of the Sea Convention and the Antarctic Treaty apply to Antarctica and the Southern Ocean; however, they may not provide a proper solution in the face of the ever-advancing technology and environmental concerns that arise in the issue concerning the mining of natural resources.
4.
Scientific Research

Scientific research in Antarctica also poses special problems for the fifty-year-old Antarctic Treaty.  Technological advances and increased scientific knowledge continue to expand the ability, and desire, to increase scientific research in Antarctica.  Furthermore, “[s]cientific research, coupled with international co-operation, is honored as the hallmark of the Antarctic Treaty.”
  Under the Antarctic Treaty system, scientific research is emphasized as a freedom of the contracting parties and will be continually developed and increased.
  For example, the budget of the United States Polar Programs has seen continuous growth over the past few years.
  With the future increases in scientific research in Antarctica, the Antarctic Treaty may need to be amended to address these issues.
B. 
The Emerging Arctic


As the world grows warmer and as the Arctic Ocean thaws and opens up, the Artic will become an extremely important area for the exploitation of natural resources.
  As a solution to the increasing competition for sovereignty in the Arctic, the Antarctic Treaty system could serve as a model for a similar multilateral treaty in the Arctic.
  This is due to the fact that the Antarctic Treaty was “formulated in response to many of the same issues that currently exist in the Arctic.”
  The Law of the Sea Convention is also an important treaty to examine with regard to the Arctic, especially for the United States’ potential claims over territory in the Arctic.  “In the Arctic alone, the U.S. could lay claim to more than 200,000 square miles of additional undersea territories.”
  As the Arctic continues to open up and as more states lay claim to territory and the vast resources in that area, action will need to be taken to oversee activities in the area and to reach a resolution for international conflicts.  One solution is to expand on the principles laid out in the Antarctic Treaty system and make them applicable in the Arctic.
C. 
A New Frontier: Antarctic Treaty and Outer Space


The principles and objectives of the Antarctic Treaty system have also been used as an example for the creation of treaties applying to outer space.  The Outer Space Treaty
 and the Moon Treaty
 both govern activities in outer space.  Additionally, both treaties incorporate some of the principles set forth in the Antarctic Treaty, such as carrying out activities for the benefit of all mankind, using outer space for peaceful purposes only, and promoting a non-appropriation policy which prevents territorial sovereign claims in space or on celestial bodies.
  As space exploration increases in the future, the Antarctic Treaty may provide a valuable example to future extensions of treaties governing activities in outer space and on other celestial bodies.
VI. Conclusion


Beginning in 1959, the law governing Antarctica and the surrounding oceans grew extensively over the next few decades.  The current status of the Antarctic Treaty system is that of a fairly successful, unique body of international law.  The principles and objectives of the Antarctic Treaty system have proved successful in preventing Antarctica from becoming militarized and in preventing the militarization of this frozen continent.  The Antarctic Treaty system has also provided numerous safeguards for the living resources on the land and in the oceans.  Additionally, this Treaty system has provided environmental protections for these living species and for the fragile ecosystems and environment in which they live.  In the future, the Antarctic Treaty system may prove to be a good example for the law emerging in the areas opening in the Arctic and for the future exploration of outer space.  Overall, the Antarctic Treaty system is a valuable body of law touching many aspects covered elsewhere in international law, and successfully joined in a multilateral treaty system.
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