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PREFACE


My family has farmed in America for nearly 100 years.  As a sixth-generation farmer, I was fortunate to spend my entire childhood working with my grandfather.  By watching him work, listening to stories, and farming the same land year after year, my grandfather taught me to respect the land and animals that provided for our families.


After nearly twenty years, those values still ring true.  Although I am a law student, I am still eager to conserve and protect farmland to promote the lives of farmers in South Dakota.  While in law school, I have focused on those areas of law most important to agriculture and conservation.


My inspiration to write this paper stems from my continued love for the land and my experiences with the United States Department of Agriculture.  At the age of twenty, I successfully overturned a Natural Resources Conservation Service compliance determination in Washington D.C.  During that experience, I gained firsthand knowledge of the requirements and loopholes in the wetlands conservation regulations.  From that point on, I have been interested in studying, reforming, and practicing USDA administrative law.


In short, I chose this topic to inform readers of the environmental issues and regulations facing today’s farmers.  Increasing complexity in agriculture practices and regulation require legal analysis and interpretation that is simply beyond the knowledge of traditional farmers.  That being said, it is my sincere hope to use my law degree to help carry on the successful farming tradition of my family.

Robert Konrad

November 26, 2008

University of South Dakota School of Law
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Agriculture Subsidies: An Analysis of Mandatory Conservation Programs
Robert T. Konrad
I.  Introduction


The effectiveness of agricultural subsides has been debated since the inception of the first Farm Bill.  Economists will regularly suggest that subsidies restrict a free market, yet agriculture is essential to human existence.  Taxpayers argue that subsidies only make farmers richer, while others contend that subsidies allow the government to have greater control over our nation’s food supply.    These discussions encompass many issues, studies, and comparisons, but some analysis may be forgotten.  Without a complete understanding of the subsidy programs offered by United States Department of Agriculture (USDA), concerned debaters may be missing some crucial points.

Opponents of farm subsidies wage war on several different battlefronts.  These debates range from sophisticated economic and legal analysis to more interdisciplinary or international fields.
  Some suggest that subsidies create the incentive to push land to produce outside of its natural capacity, thus depleting the soil, increasing pollution, and reducing future productivity.
  These effects on the environment include increased soil erosion, destruction of habitat, contamination of water supplies, and decreased diversity in ecosystems.
  Because these environmental issues certainly exist, the USDA has promulgated certain environmental compliance requirements as a condition for receiving farm subsidy payments.
  


The focus of this article will be a complete analysis of the mandatory highly erodible land and wetlands conservation practices required by the USDA in order to be eligible for USDA farm subsidy programs.  These regulations are designed to promote soil conservation, maintain productive soils, and minimize the substantial effect U.S. farmers have on our nation’s land.
  Finally, the remainder of the article will review the effectiveness of these mandatory conservation programs, indentify weaknesses, and offer suggestions to better protect and conserve fragile farmlands in the United States.
II. History of U.S. Agriculture Subsidies

The history and regulations of the USDA are very complex.  Therefore, a brief overview of USDA history will aid in a better understanding of where subsidy funding originates.
  In 1862, President Abraham Lincoln established the USDA to promote and foster agriculture within the United States.
  However, it was not until 1938 when the Agricultural Adjustment Act established the first Farm Bill.
  This bill concentrated on “stabilization of major commodity crops and the preservation of family farms.”
  Over the next several decades, the Farm Bill was modified in several administrative aspects, but the overall objectives remained consistent.
  However, in 1996, the Federal Agriculture Improvement and Reform Act was passed to begin to “phase-out” agricultural subsidies over time.
  The program was widely known as a failure and was superseded by the Farm Security and Rural Investment Act of 2002 which more closely resembled the goals of the original Farm Bill.
  Currently, the USDA primarily operates under the direction of the Farm Security and Rural Investment Act of 2002, Consolidated Farm and Rural Development Act, and the Food Security Act of 1985.


Today, the administrative functions of the USDA are carried out by the Farm Service Agency, more commonly known as the FSA.
  FSA officials administer farm credit and subsidy payments, farm programs, commodity operations, management, and state operations.
  While the FSA deals with primarily secretarial duties of the USDA, the Natural Resource Conservation Service administers several voluntary and involuntary programs to reduce soil loss, ensure a sustainable food supply, protect air and water quality, and protect wetlands.
  The Food Securities Act of 1985 requires mandatory compliance with several conservation programs as a condition for receiving a subsidy payment from the FSA.
  All of which brings us to our topic, namely the mandatory environmental conservation programs administered by the Natural Resources Conservation Service.
III. Mandatory Conservation Programs
A.  Highly Erodible Land Conservation


Embedded within the traditional goals of the Farm Bill, mandatory conservation programs aim to conserve productive farmland for future use and provide a sustainable food supply.
  The NRCS maintains conservation programs that protect both highly erodible land and wetlands.  This section will be limited to the construction of conservation plans with respect to highly erodible land.

Highly Erodible Land, or HEL as it is often abbreviated, is a tract of land that the NRCS determines to be highly susceptible to wind or water erosion.
  HEL tracts of land are not easily identifiable.  The Food Security Act of 1985 authorized the Secretary of Agriculture to compile a complete soil survey of private farmlands in the United States.
  Under this authorization, the United States Department of Agriculture set out to develop a comprehensive soil map of all crop land in order to determine those areas that were highly erodible.
  More specifically, this mapping was to begin immediately after the passage of the act, starting with those areas presumed to be highly erodible.
  

The NRCS commenced soil mapping using a specific formula that calculated the effects of wind and water erosion independently.
  Water erosion was calculated using scientific factors for rainfall and runoff, the degree to which each soil type resists erosion, and a function for the steepness and length of grade of land.
  Wind erosion, on the other hand, was calculated using factors for climactic characterization of windspeed, soil moisture, and a function for how each soil type resists wind erosion.
  The exact formulas for the calculations are beyond the scope of this article; however, references to specific scientific studies accompany the text of the Food Security Act of 1985.
  After all calculations had been made for U.S. soil, a very detailed soil map, which clearly displayed those tracts of land deemed highly erodible and potentially highly erodible, was compiled for each county or conservation district.
  Once the maps were created, they were used by FSA and NRCS officials, farmers, and landowners to determine HEL acres.


After the soil mapping was complete, tracts of highly erodible land were evident.  However, some limitations needed to be made to avoid wasting administrative resources on insignificant erosion areas.  Thus, regulations also include qualifying rules for classifying a field as highly erodible.
  In order for a field to be deemed highly erodible land, it must be predominantly comprised of HEL by using one of two standards.
  First, if a field is comprised of more than 33.33 percent HEL ground, the entire field will be deemed highly erodible.
  Secondly, a field of any size that contains more than 50 acres of HEL will be deemed highly erodible.
  Naturally, legislators foresaw the modification of field boundaries to take advantage of these rules; therefore, subsequent boundary changes could only be made with the approval of the NRCS.


Although the soil surveys were complex and time consuming, they provided the NRCS with an invaluable source for determining the erosion of a particular tract of land.  Also, unlike most studies, these soil maps would not need to be continually updated as soil types, land characteristics, and climate take centuries to change.
  It was this mapping of the soil that allowed the NRCS and FSA to enforce rules and regulations regarding farming practices on HEL.

As mentioned before, the NRCS focuses on conserving the soil, air, and water.
  This conservation, as defined by the NRCS, is designed to “remove certain incentives for persons to produce agricultural commodities on highly erodible land and converted wetland and to thereby . . . protect the nation’s long-term capacity to produce food and fiber.”
  In order to reach this long-term conservation goal, the NRCS must promulgate rules and regulations for the farming of land particularly susceptible to erosion and those land tracts containing wetlands.
  Naturally, no two tracts of land are the same, so specific rules need to be made for each tract.  This custom-tailored plan for each field is known as a conservation plan.


A conservation plan, with regard to highly erodible land, involves the use of approved farming practices.
  These farming practices involve the use of approved tillage practices, restricted use of certain herbicides and pesticides, the use of terraces or other natural erosion buffers, contour farming, crop rotation, and letting land lay fallow periodically.
  While any combination of the above farming practices can be used, its application can be limited.  Each conservation plan must be “technically and economically feasible; based on local resource conditions and available conservation technology, cost effective, and shall not cause undue hardship on the person applying the conservation system.”
  Although conservation plans for highly erodible land are promulgated and regulated by the NRCS, some district conservationists insist they work for the farmer rather than the government.
  Deron Ruesch, District Conservationist for Clay County, South Dakota stated, “I prefer to work with a farmer to create a feasible conservation plan, rather than enforce regulations without the farmer or landowner’s input.”
  Farmers act in compliance with their HEL conservation plan if they meet or exceed the recommended farming practices in their plan.
  While compliance with the NRCS conservation plan allows farmers to farm lands deemed highly erodible, non-compliance carries a harsh penalty.


At this point, an important distinction must be made.  Farmers are not required to enroll in the USDA farm subsidy program, and thus only those who do are subject to the rules and regulations of the Farm Bill, specifically conservation plans made by the NRCS.
  However, most farmers elect to participate in the program and are bound by these conservation programs.
  The maximum penalty for non-compliance is ineligibility for current enrollment in the farm subsidy program, resulting in a forfeiture of all current and future benefits.
  These forfeitures include direct subsidy payments, eligibility for farm credit loans, or any other payment or credit issued under the Food Security Act of 1985.
  In the event that a disbursement was made after a violation of a conservation plan was discovered, any subsidy payments derived from that production year would be refunded to the USDA.
  With this knowledge, farmers certify on USDA form AD-1026 that they are currently in compliance with all conservation programs when they enroll in the farm program.
  Furthermore, a clause on the AD-1026 form also allows NRCS officials to enter the farmland to investigate possible HEL violations.
  

  The conservation plans for HEL will be violated when a farmer’s agricultural practice either substantially increases soil erosion or the action is forbidden by the conservation plan.
  Random compliance investigation or whistle blowing will prompt the NRCS to do a compliance investigation.
  Typically, an investigation starts with a review of the initial AD-1026 form.
  The NRCS official uses this form as a roadmap to determine where the ground is located, who farms it, and under what conservation plan it currently operates.
  Next, NRCS officials will provide the farmer with notice of the investigation and request that they are present when the investigation takes place.
  The farmer’s participation in the investigation will allow the NRCS official to take into account factors that may not be evident from an on-site investigation.  Deron Reusch suggested that “hail, inadvertent chemical damage, insect damage,” or any other unknown factors could have contributed to the soil's increased capacity for soil erosion.
  With or without this information, the NRCS completes a soil residue check to accurately determine the soil’s resistance to erosion.
  A farmer most commonly violates a conservation plan by excessively tilling the land, planting unapproved crops, removing excessive foliage, or using unapproved herbicides.
  If the farmer is determined to be out of compliance, the farmer will forfeit all USDA benefits.
  After this determination, the farmer is allowed a formal appeal where he or she can dispute the finding or ask for a specific variance.
  The appeals and variances granted for both HEL violations and wetland violations are similar, thus they will be discussed jointly at the end of this section.

Farmers will become eligible to receive subsidy payments once they have restored the HEL to a level accepted by the NRCS.
  Typically, a farmer can re-establish conservation compliance by leaving the land fallow or altering farming practices to increase the amount of soil residue.  In most cases, re-establishing appropriate soil residue can be accomplished within one crop-year.
  However, for each year that a farmer is out of HEL conservation compliance, he or she will remain ineligible for farm subsidy payments on the entire farming operation.

B.  Wetland Conservation
Farmers must also take part in wetland conservation to remain eligible to for USDA farm subsidies.  Agricultural practices have substantial impact on wetlands, such as the introduction of chemicals, increasing erosion, and the overall reduction in plant and animal diversity.
  The U.S. Fish and Wildlife Service states that over fifty percent of our nation’s wetlands have been lost and nearly seventy-five percent of in-land water habitats have been destroyed.
  Because of these detrimental effects, the USDA regulates all wetlands owned or operated by U.S. farmers receiving farm subsidies.
  While wetland determinations are not as complicated as HEL determinations, greater penalties can result from the conversion of these wetlands.
  This mandatory wetland conservation program is sometimes more commonly referred to as the swampbuster provision.

Wetlands are defined within the Food Security Act of 1985 as any “land that has a predominance of hydric soils; is inundated or saturated by surface or groundwater at a frequency and duration sufficient to support . . . hydrophytic vegetation; . . . and under normal circumstances does support a prevalence of such vegetation…
  It is important to note that all three conditions must be met for an area to be classified as a wetland.

NRCS officials are able to make wetland determinations from on-site or off-site observations.
  Off-site determinations can be made using topographic maps, NRCS soil survey maps, aerial photographs, and climatology data.
  However, if a determination cannot be made, an on-site investigation must be made.  This investigation will consist of gathering soil and plant samples along with several other more complex measurements outlined in the Hydrology Tools for Wetland Determination Manual.
  Like HEL, once a wetland determination has been made on a farmer’s property, only approved farming methods will be tolerated by the NRCS.

The main goal of wetland conservation program is the protection and maintenance of wetland acres.  The NRCS accomplishes this by requiring that farmers cannot convert wetlands to more productive farmland by drainage, leveling, destruction of trees, or excessive tillage.
  However, farmers can still farm wetlands using similar farming practices of surrounding areas, provided that the capacity to do so resulted from a naturally occurring condition such as a drought.
  Converting a wetland while enrolled in the farm subsidy program can result in significant penalties and forfeitures.  

Using the same AD-1026 form used to certify HEL compliance, farmers also certify that they have not converted any wetlands when they sign up for their subsidy payments.
  Although the certification process is nearly identical to HEL conservation, the penalties for converting a wetland are much stricter.  The conversion of a wetland usually results in the complete destruction of the habitats and wildlife once there, and many times these violations cannot be fixed.
  For this reason, farmers who have converted a wetland will remain ineligible for farm subsidy payments until the wetland is either properly restored or the effects of the wetland conversion have been mitigated by the restoration or improvement of other existing wetlands.
  For this reason, farmers can potentially lose their eligibility for several crop-years, and have to reimburse payments received on disbursements made prior to the discovery of the wetland conversion.
   Because of the severity of these penalties, the NRCS gives farmers a few options to remedy these wetland conversions.

First of all, NRCS officials will forgive infractions that “are routinely determined by NRCS to have minimal effects on wetland functions.”
  If this determination is made pursuant to a violation, the farmer will remain eligible for farm subsidies, but the NRCS will monitor the wetland on a continuing basis.
  However, most wetland conversions are more invasive, and therefore not covered by this exception.

Next, certain wetland conversions can be overlooked if the conversion was part of normal farming practices after a naturally occurring event such as drought.
  For instance, if wetland is able to be farmed because it has dried up, the customary farming practice of killing unwanted vegetation within the crop will be allowed.  This practice will be allowed as long as it will be naturally possible for the vegetation to return to its previous wetland state after the passage of the natural event that made farming possible.

In the event that a wetland has been completely converted, the NRCS will recommend that a wetland is restored or rehabilitated back to its “original, natural wetland condition.”
  Overall, the NRCS prefers restoration because it is typically the most cost effective, and it offers the greatest chance of success.  “Restoration reestablishes the natural order and ratio of community composition in a watershed or ecosystem.”
  NRCS investigators have found it is easier and more successful to re-introduce plants to converted sites because the “morphology, seed bank, and soil organic partners” may still be present in the area.
  While the restoration of a converted wetland remains as a key aspiration to NRCS officials, some conversions simply cannot be restored.  In these situations other wetlands need to be enhanced or created to offset the conversion.

Farmers who wish to regain subsidy eligibility may have the option of mitigating their conversion by enhancing an existing wetland or converting a current non-wetland into a wetland area.
  Typically, this is very expensive and involves the complete substitution of native soils with those hydrophilic soils and vegetations mentioned above.
  The mitigation process involves the cooperation of NRCS officials and the farmer.  They work together to select a project location; the plants, soils, and other vegetation that needs to be introduced; and the hydrology composition of the wetland.
  Once construction of the mitigation site is completed, NRCS officials will administer a complex functional assessment test to determine compliance.  Using this test, NRCS officials will determine whether the new wetland site successfully offsets the converted wetland.
  If so, the farmer will regain compliance with USDA regulations.
Finally, the farmer can request specific variances for wetland conversions.  These variances are similar to those granted for HEL non-compliance, and they will be discussed together in the next section.  Similarly, the appeal process for wetland determinations will be discussed below.
Overall, wetland conversions are the most serious violations within the mandatory conservation programs required by the USDA, and for this reason, wetland conversions have been significantly reduced.  Wetland provisions within the Farm Bill deter the yearly conversion of 1.5 to 3.3 million acres of wetlands in the United States.
  For this reason, “wetland losses have fallen from 593,000 acres per year from 1954-1974 to 27,000 acres per year from 1992-1997.
  Although there is still abundant criticism of the Farm Bill, the mandatory wetland conservation program has helped to reduce wetland destruction by threatening the pocketbook of American farmers.
C.  Variances and Exceptions


In many instances farmers will be able to avoid subsidy ineligibility by being granted a variance or exception from the NRCS.
  Each variance/exception has a different requirement, but each will grant temporary or complete eligibility for the producer.  

First, certain actions by a farmer can be exempt from a complete investigation for a noncompliance with an HEL conservation plan.  In this exemption, a potential HEL violation observed or discovered by an NRCS official while that official is offering a farmer assistance can be exempt from a complete HEL compliance review.
  In such an instance, the NRCS employee will be required to notify the farmer and offer an amended conservation plan to correct the deficiency.
  If the farmer agrees to correct the deficiency, and the deficiency is corrected within one year of the notice, then the FSA will not be notified of an HEL violation and no further investigation will take place.
  This exemption will not apply to any other HEL violation discovered by a random compliance review, whistleblower claim, or requests from other federal agencies.
  In short, the NRCS will reward farmers for asking questions about the effects of their farming practices on the environment.


Farmers may also be granted an exemption for their non-compliance if they “acted in good faith and without intent to violate” the provisions of HEL or wetland conservation programs.
  If the FSA and NRCS determine that the farmer acted in good faith, then the farmer must agree to correct the deficiency within forty-five days, and the deficiency must be completely resolved within one year.
  By claiming a good faith exemption, the farmer also must allow NRCS officials to complete a compliance investigation of the suspect property the following year.
  Some common examples of a good faith error are a farmer’s worker not following instructed farming practices, a third party chemical applicator spraying outside areas authorized by the farmer, or other acts outside the direct control of the farmer.
  In some instances, depending on the date the land was originally put into farm production, the farmer may be fined up to five-hundred dollars.


Another less common exemption applies to both wetland and HEL non-compliance.  In this instance, a tenant farmer can be granted an exception from following the required conservation plan because the landowner will not allow conservation measures suggested by the NRCS to be applied on their land.
  Here, the NRCS will grant an exception if the farmer agrees to implement all farming practices required by the NRCS, so long as those practices are practical for the farmer to apply.


The next three exemptions for HEL compliance are fairly straightforward.  The first exemption provides for the conversion of “abandoned farmsteads, areas around filled or capped wells, rock piles, trees or brush, etc. within or adjacent to existing fields” to productive farmland.
  Next, non-commercial farming on HEL ground less than two acres in size will be exempted from HEL conservation plans.
  An example of this would be planting a personal garden.
  Finally, the practice of interseeding grass into HEL ground covered by sod will not be considered a violation of an HEL conservation plan.
  

Variances may also be granted for problems such as adverse weather conditions, pests, or diseases.
  In such an instance, the farmer must make a written request to the NRCS to be granted a variance, and the NRCS must grant or deny the request within thirty days.
  In most cases, the reason for the variance is typical of the surrounding area, but the NRCS official will also consider other factors such as: (1) the crop’s production relative to average production, (2) documentation of weed or insect infestations, (3) weather activity compared to historical records, and (4) documentation of severe weather.
  If the variance is granted, the specific tract of land will be subject to a complete compliance investigation the following crop year.


Variances from conservation plans may also be sought in instances of personal hardship.
  In these narrow instances, a farmers can be granted a variance if they demonstrate that a significant hardship will not enable them to comply with the required conservation plan.  Some examples would be: the farmer contracts a serious illness or physical impairment, the farmer dies, essential equipment required for compliance is destroyed, or the farmer correctly implements a conservation plan incorrectly made by NRCS officials.
  As in other cases, the farmer or subsequent farmer will need to try to remedy the non-compliance within one year, and the specific tract of land will be subject to a mandatory investigation the following year.
  A farmer cannot be granted this variance more than one time.


Lastly, a variance can also be granted for undue economic hardship.
  In order to be granted this variance a farmer must be able to show that the required conservation plan would cause undue economic hardship.
  Unlike other variances, the determination will be made by FSA administration at the state level.
  The FSA will review factors such as: the cost of the conservation practices to be implemented, the benefits to be earned from such an implementation, and the farmer’s general economic standing.
  If the FSA grants this variance, the NRCS will revise the conservation plan to account for the farmer’s economic situation.
  In this instance, the revised conservation plan will not be longer than one year, and the specific tract of land will be subject to a mandatory compliance review the following year.

D.  The Appeal Process

Determinations made by the NRCS have variable complexity, penalties, forfeitures, and feasibility.
  For these reasons an accommodating appeal process is essential for the NRCS to quickly, justly, and efficiently solve disputes.
  The NRCS provides farmers with three different appeal avenues: mediation, reconsideration, and hearing.
  Furthermore, only certain NRCS decisions are allowed to be appealed.
  

After an NRCS determination has been made, a farmer does not have any right to appeal provisions of a program policy, or any other statutory requirements that apply to all others governed by NRCS rules.
  Similarly, farmers do not have the right to appeal the NRCS methods grounded in scientific or mathematical study.
  Finally, appeals based on discriminatory practices can only be brought as a civil matter under USDA guidelines separate from these rules specifically governing NRCS appeals.
  Taken together, these exemptions are very narrow and not commonly used.

Technical decisions and program determinations are the two areas where the NRCS allows appeals.  Technical decisions are based on approved scientific methods and the “best professional judgment of natural resource professionals concerning soils, water, air, plants, and animals.”
  A program decision, on the other hand, is a decision reached by applying NRCS rules and regulations to specific facts and findings.
  Both types of decisions can be appealed so long as the proper notices and actions are made.

In the case of a technical decision, the NRCS must provide the farmer with a written notice within ten days of the determination.  This notice must include the factual basis for the finding, the applicable policy or regulation, and appeal rights of the individual.
  Following notice, the farmer may request a reconsideration that involves another inspection, a hearing where the farmer is entitled to make his or her case, or mediation.
  If the farmer is unsuccessful upon appeal, he or she can then appeal to the state level of the FSA or the National Appeals Division regional office.
  Finally, the farmer can pursue judicial review only if he or she has fully exhausted all possible appeal avenues.


The appeal process differs for program decisions.  In this case, a farmer may skip intermediate appeals and proceed directly to the state FSA, National Appeals Division, or mediation.
  The same constraints for judicial review apply.

Mediations of NRCS decisions have some special requirements.  First, the request for mediation must be made within thirty days of the determination.
  By statute, the mediation process cannot take longer than thirty days.
  Finally, the NRCS must make a good faith effort in the mediation process.
  Good faith includes: appointing an NRCS agent to attend the mediation, sharing all relevant documentation, and maintaining confidentiality after the mediation has passed.  During the mediation, the appellant has the right to make an official transcript of the proceedings so long as they pay for the service and provide the NRCS a free copy.

IV. Program Goals and Effectiveness

Mandatory conservation programs are designed as a corollary to the USDA farm subsidy programs.  These conservation programs provide an economic incentive for farmers to use environmentally sound practices on sensitive farm lands.
  Although these aspirations are noble, there is abundant criticism of these conservation programs with regard to their effectiveness, enforcement, and participation.

First of all, mandatory conservation practices put a price cap on environmentally sound farming practices.  Because the farm subsidy programs are voluntary, farmers simply withdraw from the program if the implementation of conservation practices outweighs their subsidy payments.
  For this reason, conservation programs will only be effective when farmers “are both eligible for and choose to participate” in USDA subsidy and conservation programs.
  Therefore, areas of the United States that have more environmentally sensitive farmland tend to have a lower participation rate in USDA subsidy programs.


Another criticism is the lack of personnel available to implement the NRCS programs.
  Due to a lack of administration, several NRCS offices have failed to recognize important conservation provisions.  In a study done by the United States General Accounting Office in 2003, they found that “almost half of NRCS’s field offices are not implementing one or more aspects of the conservation provisions” of the Food Security Act of 1985.
  More specifically, they found that thirty-six percent of NRCS offices did not even check for wetland violations during compliance reviews.  More shockingly, sixteen percent of NRCS offices that granted a compliance waiver or exemption in a previous year did not return to re-evaluate the violation the following year.
  This failure certainly results in farmers receiving USDA farm subsidy payments, even though they are not implementing conservation practices.  Nationally, forty percent of NRCS offices reported that a lack of staff was the primary reason they were unable to carry out their duties.


In this same study, South Dakota NRCS offices were found to be even more dysfunctional.  Approximately twenty-two percent of NRCS offices did not do a follow-up check after a waiver was granted.
  Furthermore, twenty-three percent of South Dakota NRCS offices stated that they did not always issue a violation when a farmer failed to implement an important conservation practice.
  

Problems are also present in the random selection process.  For instance, when the NRCS selects random fields for review, they select about 13,000 fields nationally.
  However, not all of those tracts are highly erodible or contain wetlands.  Therefore, much of the land randomly selected has no chance to be found out of compliance.
  Argument has also been made that the sample size selected is not statistically significant.


While administration has failed in many aspects, the environmental impact of the mandatory conservation programs has also been questioned.  With regard to HEL, some studies have found that the overall impact has been minimal.
  According to a Natural Resources Inventory survey, approximately 100,000,000 acres of farmland continues to erode at an unsustainable rate.
  As a result, almost 1.76 billion tons of soil is eroded annually.
  This unsustainable erosion is rapidly clogging reservoirs, polluting drinking water, limiting aquatic life, and decreasing the productivity of fields.  This lack of production requires farmers to use more fertilizers, which in turn adds to the already serious problem of run-off pollution.


Environmentalists also take issue with the “grandfathering in” of certain mandatory conservation plans.  As the Farm Bill is reformed and standards are changed, the NRCS has grandfathered in conservation plans for farmers operating under previous guidelines.
  For example, the first HEL conservation plans were designed to reduce soil erosion to no longer deem the land highly erodible.  Later conservation plans required a seventy five percent reduction in soil erosion.
  As scientific studies are changed and conservation plan requirements are updated, many farmers are still farming with practices no longer recommended by the NRCS.
  If the standards are not allowed to change over time, the ability to combat soil erosion will be hindered.


The effectiveness of wetland conservation is also subject to criticism.  The NRCS cites a substantial drop in the number of wetlands converted after the Food Security Act of 1985 was passed, but there may be alternative reasons for this decrease.
  A USDA report from 2004 suggests that a lack of potentially convertible wetlands and a long term decrease in agriculture prices may have more of an effect on the decline than mandatory conservation programs.
  Even though mandatory wetland conservation does not account for all of the reduction, its implementation remains important.  In Solid Waste Agency of Northern Cook County v. United States Army Corps of Engineers, the Supreme Court held that the U.S. Army Corps of Engineers would not be able to regulate wetlands used by migratory birds under the Federal Clean Water Act.
  After this holding, NRCS wetland conservation may have a greater role in preserving United States wetlands.

Finally, the vast array of compliance waivers and the generous appeal process allows many farmers to avoid a negative determination.  For example, in 2001, the NRCS reported 838 HEL or wetland conservation non-compliances.  Of these 838 violations, 491 were granted a waiver or exception.
  More specifically, in the 2000 and 2001 crop years, South Dakota NRCS officials only cited farmers with three conservation violations, and two of those violations were waived.
  While the traditional notion of a waiver involves exceptional circumstances, NRCS waivers cut against the grain.  In both 2000 and 2001, the majority of HEL and wetland violations in the United States were waived.
  Without a doubt, the circumstances needed for a waiver are not exceptional.  
V. Conclusion

The USDA has established mandatory conservation programs for highly erodible land and wetlands.  These programs are designed to encourage environmentally friendly farming practices in exchange for a farm subsidy payment.  While the effectiveness of these programs is debatable, the NRCS has been deficient in regulation and failed to punish those farmers who are not complying with conservation plans.

Currently, the mandatory conservation programs are not being taken seriously by NRCS agents or farmers.  Although most studies will agree that these programs have helped slow erosion and conversion of wetlands, much more can be done.

First of all, the NRCS needs to vigorously enforce conservation regulation and impose fines for non-compliance.  Currently, NRCS officials are not making an effort to oversee farming practices on known HEL and wetlands.  Instead, they are letting whistleblowers oversee implementation of conservation programs.  Furthermore, NRCS agents are simply not following up on claims.  Because of this lack of supervision, farmers are less likely to abide by their conservation plans because there is little risk of being found out of compliance. 


For these reasons, the USDA must increase its oversight of all NRCS offices.  Investigations must be made, random samples must be larger, and waived non-compliances must be investigated the following year.  This may require additional staffing, increased training, and a more proactive approach to stopping violations.  


Next, waivers and exemptions must be curtailed.  Currently, waivers and exemptions are given very generously because NRCS offices simply cannot enforce claims due to a lack of staffing.  Most conservation violations are waived, and farmers are taking advantage of the system.  A rigid policy of strict compliance, and using waivers only in extraordinary situations would force farmers to take conservation measures more seriously.

Finally, farmers need to be more educated about the importance of conservation plans.  Currently, farmers choose to comply with mandatory conservation practices only if subsidy payments can cash-flow the requirements.  Perhaps a greater understanding of societal and environmental responsibility would lead farmers to more faithfully abide by conservation laws.


Mandatory conservation programs must go hand-in-hand with farm subsidies.  However, until the USDA and NRCS take the regulations more seriously, farmers will continue to abuse the system, and the benefits of the program will not be fully realized.  More simply, NRCS officials must stop working for farmers and start saving the environment.
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